. 
ef > seyT is vain to hope for the suc- 
, cess of a free government with- 
out insuring the intelligence of 
those who are the source of power.” 
—Rutherford B. Hayes. 
President of the United States. 
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Toothache Is Blamed 
For Fatal Collision 


Vol. 1, No. 199. 


Explosive Mineral 
Discovered in Mexico 


Loss of Naval 
Planes Laid to 
Tee ey Meera’ || Lack of Funds 


to Be Commissioned. - 


Defensive Action 
Urged to Meet 
Alien Monopolies 


Uninterrupted 
Sea ‘Transport 
Is Called Vita 


Rubber Conservation Given | suffering fron a toothache is stated as | Shipping Board Research Di- 
as Example of How Prices a contributing cause of a head-end colli- \ 


sion, September 2, between two passen- 
of Raw Materials May ger trains on the Detroit, Monroe & To- 
Be Reduced. 


Three Battleships 
Brought Up to Date 
. Smithsonian Institution Geolo- 


gist Reports Effect Is Like 
That of Dynamite. 


Suffering Motorman, as Well as 
Conductor of Electric Train, 
Overlooked Orders. 


Three first line battleships which 


rector Outlines Basic have been undergoing complete 


modernization for 15 months will Hurricane Damage Could 


Have Been Averted by 
Repairing Hangars. 


go into commission October 31, the 
Department of the Navy announced 
orally, October 23. 


ledo Short Line Railway, an electric line, Principles of Its 


by the Bureau of Safety, Interstate Com- 
merce Commission, in a report of an in- 


vestigation of the accident. The colli Se iy ae : Silene See *28, Ot Toe 
sion resulted in the death of nine pas- The basic principle of the plans of the folk Navy Yard; the Arkansas, at 


e * : + . 
Trade Retaliation sengers and one employe and the injury | United States Shipping Board is “unin- aa sae pear the F —e at 
4) d E il of 32 passengers and four employes. terrupted ocean transportation,’’ accord- an Se oil ale Po a ae 
- ose as EVI i 9 fi ih No, 250 |: : coal to oil butners, have been given 
PP e report “r that train No. . ing to a statement given out at the additional blisters for protection 
Sceidntiineemesanis overran a time table meeting point, “for ' ton of 1 
which Conductor Adams and Motorman Board on October 23. The expression o 


against torpedoes and bombs, have 
‘ ippi full text of the report follows: 
Department of Commerce Says | Owen are at fault.” It is also stated, | the stand of the Shipping Board was pre- The full text o p 


port says, produced Velardenite, a min- 
. . : 7 \ . 
received antiaircraft deck protec- been averted had funds been available A cinsdial Cink eceiodel whan: rh te Secretary of the Treasury Says 
* eae however, that Motorman Owen had been | pared by Dr. Alfred H. Haag, lecturer 
Nine Imported Commodities 


eral which has been found nowhere else 
in the world. 


Gypsum crystals, which measure up to 


ix feet in 1 th d ight to ten . * 
iclings hia, Gere beoegte beet from Replies to Proposal 
Made by Bankers 


Program. 

The Department of the Navy, in a 
statement just issued on the damage 
done to the Naval Air Base at Pensacola, | Mexico by Dr. W. F. Foshag, a Smithson- 
Fla., in the hurricane of September 20, | ian Institution geologist, according to the 
declares part of the damage might have announcement. 


tion, .and additional catapults for t . hi 

’ o replace hangar doors which were found . _ ene ° 

: ; = : . . fas . launching airplanes. : ° ” 7 covered, and crystals of gypsum the size Curtailing of Purchasing 
on duty for an excessive period and, be- | on international shipping subjects at in poor condition before the storm. The of a post, are two of the mineralogical S 

Are Controlled by For- Power Would Delay 


Three other battleships will re- : : : a 
place them at the same navy yards revised estimate of the damage, it was | rarities brought back by Dr. W. F. Fo- 

announced, shows it will require $1,000,- | shag, a Smithsonian geologist, from an Recovery Abroad. 
000 to make necessary repairs and im- | expedition to the mining regions of Chi- 
huahua and other states of northern Mex- 
ico. Doctor Foshag was sent out by the 


littl ‘ a 
a Orders Ovexilookei, Bureau of Research of the Shipping 


Gh ey The conclusions of ‘the report are | Board. Dr. Haag explained orally that 

Everett G. Holt, Chief of the Rubber stated as follows: the Shipping Board had only one plan in 
Division of the Bureau of Foreign and This accident was caused by train No. | view, in its present appeal to the pub- 
Domestic Commerce, Department of | 224 overrunning a time table meeting 
Commerce, in a statement made public 


on October 24 by the Department de- 
clares there are at present governmen- 


cause of his toothache, had had very Georgetown University, and chief of the 
¢ eign Governmensgs. 


for similar reconditioning. These 
ships will be the New York, at Nor- 
folk; \the Wyoming, at Philadelphia, 
and the Utah, at Boston. 
: : : About one year will be given to 
*s os lic to present its solutions of the mer- the work on these ships. Material 
[Continued on Page 9, Column 7.) chant marine question before the hear- 
nicecbldegnenniaesachbtenactanaesasiaas ings being held by members of the 


tally controlled foreign combinations in aed ° Board. This plan, Dr. H said, was ‘ ° ss . : 
nine raw materials which the United Navy Aviator Makes 92 Hits ee iy ‘aaa Bureau of Mines Re ports 


States of necessity imports, and raises On Target With Machine Gun to create and maintain an 


Andrew W. Mellon, Secretary of the 
Department of, the Treasury, has made 
placed the damage as high as $2,000,000. an official American reply (the full text 

: ; ; e f which is given below) to the. recently 

Two of the hangars which were vir- i “ 

: _ ; my ‘ at ismiss issued “Plea for the Removal of Re- 
tually destroyed were described as Trade Complaint Dismi sed strictions upon European Trade.” ae 

inst Pencil Corporation | ment signed by many European and 
Aga - I some American bankers and which urged 
the removal, as a new stimulant to in- 
ternational trade, of tariff barriers, spe- 
cial licenses and prohibitions imposed 
since the World War. 

Secretary Mellon, in his formal state- 
ment, which was made public October 


. : : b < iti h th t 
was said, was responsible for masses of The statement, in full text, follows: ee sai seller can Oud ‘os oa 


driftwood being carried into the hangars, _The Federal Trade Commission = safeguard to American industry and 
seriously damaging many of the air- | dismissed its proceeding involving the| jo. 0° te did not oppose the program, 


Eclipse Fountain Pen and Pencil Cor- as outlined, for Europe but as for this 


: poration, New York City. country, he declared the United States 
Loss of other planes was attribut ; ‘i oe ee 
oe ee ee eer The respondent was charged with the must retain its present policy or suffer 


the fact that there was not sufficient | marking of its pens and their containers ite labor’s whee ond aiandands of ae 
hangar space to house them and they | with fictitious and exaggerated prices Z be reduced to Eeropean levels, “ln 
were wrecked while anchored in the bay. | order that vendees, in selling — . asserted further that if the latter condi- 
the regular : retail prices, might we. r tion obtained, the United States no longer 
the impression that the | pens were 0! | would maintain its first rank position as 
unusual value at the price sold. producer and consumer and the whole 
world would lose thereby. 


Mr. Mellon talked over the question of 
the bankers’. manifesto with» President 
Coolidge’ on October 21. He announeed 
immediately after that conference that || 
he contemplated the ‘issuing of a reply—™ 
to the pronouncement and said that if 
he decided to do so, his statement would 
be intended to “clarify” the situation 
inasmuch as discussion of the questions 
there presented had become so wide- 
spread. The Secretary at that time also 
denied that he had been advised in ad- 


provements to prevent possible disaster 
in future storms. Earlier estimates had 


[Continued on Page 5, Column 1.] 
has already been assembled. nines mei . 


wooden structures, unprotected by a sea 
wall. They were used to store planes, 
both assembled and unassembled, and the The Federal Trade Commission an- 
statement says it is desired to replace | nounced on October 24 the dismissal of 
them with steel structures, protected by | its proceedings against the Eclipse 
Fountain Pen and Pencil Corporation, 
of New York City, charging unfair trade 
practices. 


a 1 > ° 
the point that unless some deterrent merchant marine, because such a mer- Gain in Coal Production 


arises, these combinations will serve to Se ee pA chant marine could alone furnish “unin- 
encourage attempts by foreign nations The Department of the Navy has sant terrupted service in ocean transporta- 
to control other raw materials which | 22™oOunced one of its aviators sent 92 tion.” 
the United States now imports. ( The | ™@Chine gun bullets through a sleeve a : ae 
full text of the statement is given be- | t2™&et in one burst. The full text of ‘When our export trade was a lux-| the production of bituminous coal dur- 
low): . the announcement follows: ury and its returns all ‘velvet’, we could | ing the week ended October 16, includ- 
: P ‘ ; After making 86 hits ona sleeve tar- | afford the additional luxur : ing lignite and coal coked at the mines 
: ; ee y of being at : , 
ian ereidat ws loko anaesind We get, one of the highest scores in aviation the caprice of foreign shipping,” saat te at 12,376,000 net tons, an increase of 
foreign government combinations, are aa Uk ae ee ae Haag. “But now with $5,000 000 000 of ance 1 a Senet te. Cee pee 
: ice, jeut. J. F. llion, U.S. N., at- : ois eae ceding week. 
long-staple cotton, camphor, coffee, tached to Scouting Plane Squadron One, exports annually, foreign trade is not a Production of anthracite coal during 


pls aye we arrany eee aecr waded a Fleet, was sent up by umpires com Scemmines Wie ditaaian st the week is estimated by the Bureau 
Jone ‘30, 1928, the imports of these ma- or another run on the target because he at 2,093,000 net tons, an increase of 24,- 


ean. tal alate aoe available not only to furnish transporta- 

terials had a value of $1,031,555,097, he ana ye a cee ke oe tion, but to furnish it uninterruptedly.” in the preceding week 

GF deeetic ty cient ane part .of | ond run, with the range carefully meas- The text of Dr. Haag?s statement Total production of anthracite during 
: port. ured, Lieutenant Gillon sent 92 bullets will be published in the issue of the calendar year 1926 to October 16 

_ Mr. Holt points out that there are, | through the sleeve in one burst. October 26. | is estimated at 66,160,000 net tons. 

in addition to the nine commodities ; 


named, 20. or 30 other commodities which 
the United States at present has to im- 
port, “amd which could likewise be con- 
trolled by action of one. government ov 
eorbyrapreesrent between two governments.” 
Possible control of these commodities by 
foreign monopolies, he stated, will be 
retarded, in the opinion of the Depart- 
ment of Commerce, “by the demonstra-~ 
tion of practicable defense action in the 
case of rubber during the last fiscal 
@ year.” 
Mr. Holt characterized such control as 
“the stifling of production through forced 


The Bureau of Mines of the Depart- 
ment of Commerce, in an oral statement 


on its weekly report just issued, placed | sea walls. 


Absence of such protective walls, it 


planes. 


000 tons, or 1.2 per cent, over the output 


The full text of the statement will 
be printed in the issue of October 26. 





Index-Summary of All News Contained in Today’s Issue 


Aeronauties 


Department of Commerce arranges 
leases for sites for beacons and land- 


Weekly review of world trade op- | bezzlement constitutes waiver of notice , : 
POMUMEEOE 6.656 ccc ass Page 8, Col. 5 | under surety bond Page 7, Col. 5 Immigration machine gun bullets through sleeve one 
See “Tariff.” Circuit Court of Appeals decides that Immigration inspectors capture air- | get in one burst oo 1, ny “ 
Congress contract for attorney’s fees on contin- | plane engaged in smuggling aliens over War Department makes report on 


ing fields along air mail routes where gent basis was not unfavorable to | the Canadian border. .... Page 3, Col.6 | National Guard organizations. 
contracts call for night flying. Additional candidates file reports on } client............ : Page 5, Col. 1 


a+« oy ‘Ge Col. 2 I di Aff ee ‘ 
Page 5, Col. 2 | campaign expenses....Page 16, Col. 1 Distwict Court enjoins landowner in | LItMQtan airs See “Government Personnel. 
Cotton Wyoming from diverting water from Packers 


irrigation project on Indian reservation 


Navy aviator reported as sending 92 


See “Immigration.” [Continued on Page 9, Column 2.) 


Agriculture 


(Contizzued on Page 8, Column 1] See “Court Decisions. 


Tariff Commission 


Decline in Domestic Prices and 
Peak Vat Production Are 


The United States Tariff Commission 
has made. public its ninth annual census 
of dyes and other synthetic chemicals 
for 1925. 
first time data on the cost of dyes in 
representative fabrics and garments, the 
commission said. 

The census also showed a decline in 
domestic dye prices but a peak produc- 
tion in wat dyes. The output of coal-tar 
dyes by 75 firms, was 86,845,438 pounds 
in 1925, as compared with 68,679,000 
pounds in 1924, or an increase of 25 per 


per cent increase and exports 64 per cent 
above those for 1924. \ 


In discussing the international dye 
trade im 1925, the commission said that 
the year was marked by the formation 

a German dye trust, primarily for 
e purpose of reducing manufacturing 


Railroad Authorized to Use 
$20,345,000 to Back Notes 


The Missouri Pacific Railroad has been 
authorized by Division 4 of the Inter- 
state Commerce Commission to procure 
the authentication and delivery of $20,- 
345,000 of first and refunding mortgage 
5 per cent gold bonds, series A, and to 
pledge and repledge them, from time to 
time, as collateral security for short- 
term notes. 


A supplemental order was also is- 


amending an order entered on May 20, 
1925, so as to reduce by nearly $5,000,- 
000 the issue of 6 per cent bonds then 
authorized. The supplemerital order au- 
thorizes the Missouri Pacific to procure 
authentication and delivery of only $30,- 
701,500 of first and refunding 6 per 
cent gold bonds, series EE, instead of 
$35,317,000 of such bonds as originally 
authorized, 


Miakes Dye Census 


Noted in Report. 


The census includes for the 


Dye imports for 1925 showed a 72 


In Great Britain, the commission 


declared, the government has withdrawn 
from participation in the affairs of the 
British Dyestuffs Corporation with the 
result that there has been “a wrtiing 
down of the assets of the corporation and 
reduction in its capital.” 

The comnission also noted the activ- 
ities of other European countries in the 


[Continued on Page 15, Column 8.] 


in Finance Docket No. 4795, 


Weekly review of butter market says 
closing tone was firm, except at Bos- 
ton; prices advanced at Chicago, and 
Swedish and Siberian consignments 
Ihave reached New York..Page 4, Col. 3 

Three million pounds of deteriorated 
smokeless powder, useful for farm fer- 
tilizer, offered by "War Department in 
exchange for serviceable materials. 

Page 1, Col. 7 

Chief of Bureau of Dairy Industry 
urges movement to check waste of. 
food solids in skim milk and butter- 
~aesen ee 2; on ft 

in September higher 
but nine-month total 
... Page 4, Col. 2 


DEE Gseticke gua 
Grain exports 
than last year, 
lower than in 1925. .. 
Virginia reported as a good market 
for certified chicken flocks. 
é Page 4, Col. 2 
See “Education.”’ 


Banking 


Federal Reserve Board reports rise 
of 22 per cent in debits to individual 
accounts in week ending October 20. 

ad Page 9, Col. 7 
Daily statement of the condition of 
the United States Treasury. 

Page 9, Col. 1 

Foreign exchange rate.Page 9, Col. 6 

See “Railroads,” “Tariff.” 


Books-Publications 


issued by the 
States Government.....Page 14, Col. 5 


Chemicals 


Tariff Commission makes public 1925 
census of dye and other synthetic chem- 


icals industry. ..........Page 1, Col. 1 


Civil Service 


Civil Service Commission explains 
executive order as benefitting certain 


Federal employes. ....Page 14, Col. 3 


Gain reported in hard and soft coal 
output for week ending October 16. 

Page 1, Col. 4 

See “Foreign Affairs,” “Railroads.” 


Commerce-Trade 


Department of Commerce urges de- 
fensive measures to meet control of 
raw materials by foreign government- 
controlled monopolies, and cites rubber 
conservation campaign as showing how 
economy in use of products necessarily 
imported by this country may keep 
so atsa eee. &, Sols 
of Commerce reports 
stagnant business conditions in Hon- 
duras, 
higher portion of customs be paid in 
-.-..+. Page 8, Col. 6 
reduce shipments of 
grapefruit below 1925 movement. 

Col. 1 tion of insurer in investigation of em- 


down prices... . 


BON. vo.cces 


Department of Agriculture weekly 
review of cotton trade shows prices at 
lowest levels for this season. 

Pagé 4, Col. 6 


Court Decisions 


District Court sustains trustee of 
Ponzi estate, bankrupt, in holding claim 
for services rendered in putting out 
fraudulent notes which increased bank- 
rupt’s insolvency, in fraud of creditors, 
regardless of innocence of claimant, 
may not be proved in bankruptcy pro- 
COON EME e685 sees ee ae Col T 

Circuit Court of Appeals, in dismiss- 
ing appeal of editor in suits against 
sureties of officials who prosecuted him 
on charge of libel, holds officials are 
not liable for damages for false im- 
prisonment for acts done within author- 
ity of the law Page 12, Col. 4 

Circuit Court of Appeals, in revers- 
ing decision of District Court, holds 
that where man who entered into crop- 
ping agreement with owner of land 
goes into bankruptcy, owner of land is 
entitled to recover his full agreed share 
of proceeds of crops...Page 11, Col. 2 

District Court decides that where a 
franchise of a public utility corpora- 
tion expires and the company wishes 
0 withdraw from business, a State com- 
mission has no authority to compel it 
to continue in business. 

Page 12, Col. 2 

Circuit Court of Appeals holds that 
liability for tax is taken over with as- 
sets of concern, when sole owner of 
stock takes possession of property 
without process of purchase. 

Page 6, Col. 1 

District Court denies pleas of sub- 
rogation to persons who gave notes to 
a corporation, which pledged them as 
security for a bank loan before going 
into bankruptcy Page 7, Col. 1 

Circuit Court of Appeals holds con- 
stitutional privilege against  self-in- 
crimination is valid defense against 
charge of failure to make itemized re- 
turn on income Page 6, Col. 2 

District Court holds irrigation farmer 
liable for charges per acre assessed by 
‘Secretary of Interior, including fees 
for years he received no water through 
refusal to pay Page 12, Col. 1 

District Court holds circumstantial 
evidence that bankrupt has concealed 
property is sufficient to support refe- 
ree’s order to surrender such property. 

Page 10, Col. 5 

Conclusion of full text of District 
Court decision dismissing suit of City 
of Knoxville for recovery of taxes from 
Southern Railway. ....Page 15, Col. 7 

Circuit Court of Appeals sets aside 
conviction for sale of liquor on ground 
property did not actually change hands 
before arrest was made. Page 10, Col. 3 

Distriet Court rules that coopera- 





Page 10, Col. 1 

District Court holds fraternal hos- 

pital is not exempt from taxation as 

public charity.........Page 13, Col. 2 
See “Customs,”’ “Supreme Court.” 


District of Columbia 


Civil Service Commission calls for 
competitive examinations to fill posi- 
tions as policewomen at Washington, 
oo. ¢ Page 14, Col. 3 


Education 


First of a series of articles by all the 
bureaus of the, government, grouped by 
topics to show related activities and 
practical contacts between the different 
departmental branches, the initial ar- 
ticle being by the Surgeon General of 
the Public Health Service on the sub- 
ject of public health....Page 16, Col. 3 

Fifteenth article descriptive of musi- 
cal collection in musical division, Li- 
brary of Congress ....Page 2, Col. 3 

Agricultural training through edu- 
cational channels is making rapid 
strides in Colorado ....Page 2, Col. 2 


Foodstuff s 


See “Agriculture,” 
Trade.” 


Foreign Affairs 


French-Canadian press quoted to in- 
dicate French-Canadian support of the 
British Empire provided complete en- 
gagement of liberty is guaranteed them. 

Page 3, Col. 5 

Department of Commerce reports 
thousands of Chinese “employed in 
local enterprizes conducted in Shang- 
hai by Americans....Page 8, Col. 7 

President Coolidge wires President of 
Cuba his condolences of hurricane dam- 
age in Havana. ......... Page 3, Col. 6 

Germany increased shipments of coal 
as reparations in eight months of 1926 
Ota A0E8 as... ss. seeee de Cot 7 


Gov't Personnel 


Assistant Quartermaster General 
Zalinski will be retired January 23, 
$007.40. 2.35.0... .. eee ee Cok: 6 

Orders issued to the personnel of the 
Navy Department...*%.Page 14, Col. 5 

Orders issued to the personnel of the 
Marine Corps......-.--Page 14, Col. 6 

Daily decisions of the General Ac- 
counting Office Page 14, Col. 2 

See “Civil Service.” 


Highways 


Department of Agriculture reports 
on necessity of highway engineers un- 
derstanding the characteristics of soil. 

Page 4, Col. 3 


Home Economics 


Bureau of Home Economics tests 
and recommends recipe for cheese 
Cee aie \asa's.c «> -:> ame, Cal, 6 | 


“Commerce- 





Inland Waterways 


Approval of four civilian engineer- 
ing projects in rivers and harbors. 
Page 5, Col. 1 


Insurance 


See “Court Decisions.” 


Judiciary 
See “Court Decisions,” ‘Customs,” 


“Patents,” “Supreme Court,” “Taxa- 
tion,” “Trade Marks.” 


Labor 


Federal Director of Concilation re- 
ports 57 strikes before his office for ad- 
TMI <x akc 4.9 44 staan Page 3, Col. 4 

Department of Labor announces re- 
sult of survey of strikes in Canada dur- 
ng period 1918-25. ...... Page 3, Col. 1 

Illinois survey reveals pressing need 
of public health service for workers. 

Page 3, Col. 2 

See “Tariff.” 


Manufacturers 


Federal Director of Concilation re- 
ports 57 strikes before his office for ad- 
FUBUIMORES «oo. cs Ones Page 3, Col. 4 


Milling 
Improved foreign markets responsi- 
ble for rise in wheat and rye prices dur- 


ing week ended October 23. 
Page 4, Col. 1 


Mines and Minerals 


Smithsonian Institution geologist re- 
ports discovery in a Mexican silver 
mine of a mineral that explodes like 
dynamite Page 1, Col. 6 


Municipal Gov't 


Statistics showing cost of govern- 
ment in Rochester, N. Y..Page 9, Col. 5 


National Defense 


Three million pounds of deteriorated 
smokeless powder, useful for farm fer- 
tilizer, offered by War Department in 
exchange for serviceable materials. 

: : Page 1, Col. 7 

Department of State says it would 
be unthinkable for this Government not 
to oppose use of poison gases in war- 
Ces SS, 8 saa NG koa sea Page 3, Col. 7 

Lack of funds held as partially re- 
sponsible for hurricane damage to 
Naval Air Base station at Penascola, 

Page 1, Col. 5 

Battleships Texas, Arkansas and 
Florida, reconditioned on modern lines, 
are to be commissioned October 31. 

. Page 1, Col. 4 

Naval vessel assignments for Navy 
Day at Providence, R. I., and Yonkers, 
N. -Y., are announced. { 

Page 5, Col. 2; 


Bureau of Agricultural Economics to 
exhibit contrasted meats of poor and 
good quality at three livestock exhibi- 
tions in the west Page 2, Col. 6 


Patents 


Board of Examiners hold departure 
from accepted principles of art entitle 
inventor to patent Page 11, Col. 5 


Postal Service 


Postmaster General approves amend- 
ment to postal regulations to provide 
for one, instead of two, tabulations a 
year of mail delivered and collected on 
rural routes Page 14, Col. 1 

Department of Commerce arranges 
leases for sites for beacons and land- 
ing fields along air mail routes where 
contracts call for night flying. 

Page 5, Col. 2 

New Zealand lifts embargo on seeds, 
plants, etc., placed thereon on account 
of foot and mouth disease. 

Page 114, Col. 2 

Parcel post packages to Honduras 
must be accompanied by certified in- 

i ..Page 14, Col. 7 

Changes announced in parcel post 
rates to Mesopotamia, Mozambique and 
Belgian Congo Page 14, Col. 7 

Orders issued suggesting “special de- 
livery” should appear on all sides of 
parcels. so intended....Page 14, Col. 4 


Fraud order revoked against Spanish: 


firm upon promise to cease acting as 
lottery agent Page 14, Col. 3 
Fourth-class stations established in 
Arizona and South Dakota, and four 
others are discontinued. Page 14, Col. 2 
Theft reported of money order 
forms printed for use of Candian office. 
Page 14, Col. 6 
Changes in rates announced on par- 
cel post addressed to Madeira Islands. 
Page 14, Col. 4 
Ftequency changes in Chicago-Min- 
nesota air mail route are announced. 
Page 14, Col. 4 
Trolley mail service discontinued be- 
tween Salisbury and Cushing, Mass. 
Page 14, Col. 2 
Army trucks to aid in delivery of 
Christmas mail during congested period. 
Page 2, Col. 5 
Mails barred to operator of Danish 
lottery Page 14, Col. 1 
Changes announced in mail mes- 
senger services Page 14, Col. 4 
Changes announced in fourth-class 
COREE ic as Cha hes Mew ee Page 14, Col. 3 
Pay vouchers are ready for temporary 
holiday workers Page 14, Col. 1 
Three acting postmasters named. 
Page 14, Col. 7 
Rural route changes.Page 14, Col. 5 


Prohibition 
See “Supreme, Court,” “Taxation.” 
[CONTINUED ON PAGE THREE.] 





Gunpowder Offered 
For Farm Fertilizer 





Unserviceable War Ammunition 
Available for Exchange for 
New Material. 


Smokeless powder, useless as ammuni- 
tion but high in nitrates, which has been 
offered for conversion into fertilizer for 
farm lands, is a form of turning swords 
into ploughshares, announced October 22 
by the Department of War. 

The last Congress authorized the Sec- 
retary of War to exchange deteriorated 
and unserviceable ammunition compo- 
nents for materials which could be used. 
The first offer under this authorization 
is 3,000,000 poundsof smokeless powder 
for 8-inch guns which the Army will 
exchange for new powder for 75-mm. 
guns or strip brass for making rifle cart- 
ridges. 

Useful As Fertilizer. 

It was explained orally at the De-' 
partment of War that deterioated smoke- 
less powder is valuable for its chemical 
components, which can be broken down 
and used separately. The largest quan- 
tity obtained is of sodium nitrate, which 
is then used in making fertilizer. 

The full text of the announcement fol- 
lows: 

In order to conserve stocks of am- 
munition, the last Congress authorized 





[Continued on Page 4, Column 7.] 


Germans Increase Exports 
Of Coal as Reparations 


The Department of Commerce has just 
announced that German reparations 
coal deliveries increased for the first 
eight months of 1926. ‘ 


The full text of the statement follows: 


For the first eight months of 1926 
German coal deliveries on reparations 
account to France, Belgium and Italy 
were, respectively, 2,990,787, 1,940,624 — 
and 2,123,336 tons. These figures are — 
uniformly larger than in 1925 when the 
corresponding totals were 2,407,518, . 
1,660,456 and 1,086,990 tons. a 

During the eight-month period of the 
current year German coke deliveries to 
France amounted to 2,054,631, compared 
with 2,414,300 tons in 1925. Belgium re- 
ceived 77,336 tons compared with 200,- 
925 im 1925. Coke shipments to Italy 
were only ‘slightly over a thousand tons 
in the 1926 period, while no coke ship= 
ments are recorded during the firs} 
eight months of last year. re 
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Education 


Doctor Larson Asks 
Movement to Check 


| Waste of Buttermilk 


Chief of Bureau of Dairy In- 
dustry Tells Creamery 
Men of Loss of 
Food Values. 


Dr. R. W. Larson, Chief of the Bureau 
of Dairy Industry of the Department of 
Agriculture, in an address just delivered 
before the convention of the Minnesota 
Creamery Operators’ and Managers’ As- 
sociation at St. Paul, Minn., emphasized 
the importance in the manufacture of 
butter of eliminating the waste of mil- 
lions of pounds, of milk solids in skim 
milk and buttermilk. 

An abstract of the address, prepared 
by Dr. Larson, follows in full text:: 

Along with the honor that is due the 
Minnesota Creamery Operators’ and 
Managers’ Association for its part in the 
development of your butter business goes 
a large share of the responsibility for 
future progress, not only in Minnesota 
but in the United States, and when I 
say Minnesota I am speaking of the 
banner butter State. 

State Leads in Industry. 

You make here in Minnesota not only 
more butter but also more high quality 
butter than any other State. You are 
going forward at rapid rate. The ex- 
pansion in Minnesota surpasses that of 
any other State in the whole country. 

It leads one to wonder “what is your 
limit of production. In 1920 you were 
making the enormous amount of 120.,- 
000,000 pounds, thereby leading all the 
other States, and yet in the six years 
from 1920 to 1926 you have doubled your 
production of butter until now it is over 
245,000,000 pounds. This is one-seventh 
of the creamery butter made in this 
greatest of butter-producing nations. 

In 1920 your neighboring State to the 
east was the second largest butter pro- 
ducing State with a total production of 
only 20,000,000 pounds less than yours. 
Last year, however, although Wisconsin 
increased her production almost 65,000,- } 
000 pounds over 1920, you jumped to 
245,000,000 pounds, over 85,000,000 
pounds ahead of Wisconsin, or four times 
as great a lead as you had six years 
ago. The five States—Minnesota, Wis- 
consin, Iowa, Nebraska and Ohio—rank- 
igg in the order named, now produce haif 
the creamery butter of this country. 

It would be little credit to your cream- 
ery industry, however, to speak of its 
growth without mention of the efficiency 
with which this production has gone for- 
ward. From the standpoint of the cattle 
which produce your dairy products, it is 
interesting to know that in 1915 you had 
1,186,000 dairy cows; in 1920, 1,359,000, 
and in 1925, 1,563,000. 

Cattle Have Improved. 

In the period from 1920 to 1925, there- | 
fore, you increased the number of cows 
approximately 15 per cent while you 
were doubling the production of cream- 
ery butter. Certainly a large part of 
this has been brought about by more 
efficient cows. 

(At this point the speaker discussed 
the importance of improving our herds 
in order to develop a sound and lasting 
industry, and he also pointed out what 
the creamery operators and managers 
can do to bring this condition about.) 

I have pointed out how the efficiency 
of cows has gone forward in Minnesota. 
Apparently the same trend of efficiency 
is taking place in the factories with 
which you are directly concerned. You 
apparently doubled your production, as 
I have said, from the period 1920 te 
1925, and have done so with fewer fac- 
tories; in fact, the peak in number of 
factories in Minnesota reached in | 
1915, when you had 865. 
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ter making you now have less than 800 
factories. Certainly this must 
efficiency in manufacture. 
Milk Solids Wasted. 
There is a phase of your butter manu- 
facture, however, that is not efficient. 
It is a startling waste to use 25 per cent 
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Porto Rico to Reduce 
Grapetruit Shipments 


Producers Expect to Move 
690,000 Boxes Compared 
With 809.000 in 1925. 


The Department of Agriculture, through 
the Bureau of Agricultural Economics, 


After 10 years | 
of enormous expansion in creamery bu‘- | 


| State last year. 





has just made public a report from Porto 
Rico, indicating that shipments of Porto 
Rican grapefruit will be smaller than last 
season. 
The full text of the report follows: 
The shipments of grapefruit from 
Porto Rico are expected to amount to 


about 690,000 boxes during the present 


season, according to a report just re- 
ceived from H. C. Henricksen, of the 
Porto Rico Agricultural Experiment Sta- 
tion. This figure was arrived at after 
circularizing the grapefruit producers of 
the island. 

The actual shipments during 1925-26 
amounted to 809,000 boxes. Of the total 
shipmnets this year the growers expect 
to ship 300,000 boxes before November 1, 
about 240,000 boxes between November 1 
and May 1, and the remainder between 
May 1 and July 1. 

The progress of the Porto Rican grape- 


table which gives the number of trees, 
both bearing and non-bearing, over a pe- 
riod of years: 
. Number of Grapefruit Trees in Porto Rico 
Year. 
1910 
1920 
1y25 


1926 ... 


Total. 
228,000 
326,000 
270,000 
299,000 


Bearing. Non-bearing. 
113,000 
215,000 
220,000 
221,000 


115,000 
111,000 
50,000 
78,000 


be 
| State Board of Vocational Education are 


| 
fruit industry is shown in the following 
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of the milk solids and largely disregard 
the other 75 per cent. In the manufac- 
ture of butter there is more of the con- 
stituents of milk either waste or not 
well utilized than in making any other 
dairy product. 

In Minnesota there are millions of 
pounds of splendid milk solids in the 
skim milk and buttermilk that are not 
finding economical outlets. Of course, 
there are not now ways of using all of 
this in a better way than through the 
feeding of livestock. Before long, how- 
ever, it will be necessary to use much 
more of these directly as food, or dispose 
of them to better advantage. 

Minnesota, perhaps, more than any 
other State is now or can easily adjust 
conditions to use increasing quantities 
o fskim milk and buttermilk solids. Some 
of your plants have made splendid 
progress in the manufacture of by- 
products. Your association should, it 
seems to me, give this your seriolus 
consideration. 

(The speaker then took up the national 
and international situation with respect 
to butter and showed that during the 
last two years the total production of 
butter in this country was not increased 
as it had been in previous years and that 
in fact the increase in Minnesota 
amounted to more than the total increase 
in the United States. In speaking of the 
international situation he said that prac- 
tically no butter was coming to this 
country at the present time. 

In conclusion, the matter of consump- 
tion of butter was discussed and the 
statement to the butter people was made 
that during the last two years the per 
capita consumption of butter in this 
country had not increased although every 
other dairy product has shown a marked 
increase in consumption. It was hinted 
by the speaker that perhaps the butter 
manufacturers have not kept pace with 
other business concerns in selling their 
product. He said it should not be diffi- 
cult to get a greater share of the con- 
sumers’ food budget for a product so 
palatable, so universally liked, and so 
vital to the health of our people.) 


F arming Education 
In Colorado Found 
Making Big Strides 


Another Summary by Dr. 
Lane Shows Teacher Train- 
ing and Night Classes 


Growing. 

This is the fifth of a series of articles 
prepared under the direction of Dr. C. H. 
Lane, chief of the Agricultural Education 
Service of the Federal Board for Voca- 
tional Education, summarizing the last 
year’s educational activities in the va- 
rious States as they relate to vocational 
agriculture. 

Outstanding in importance in Colo- 
rado’s agricultural educational progress 
during the year have been the program 
of itinerant teacher training and the de- 
velopment of evening classes for adults. 
A recent statement from C. G. Sargent, 
State director of vocational education, 
shows that 86 men took professional 
training in the teaching of vocational 
agriculture. Half of these men went to 
Colorado from other States to attend the 
summer conference conducted by the 
State Board of Vocational Education. 

Throughout the year the men engaged 
in teaching in the State carried on a defi- 
nite program of professional study, con- 
centrating their attention on “Supervised 
Practice” and “The Preparation of Teach- 
ing Plans.” The studies were conducted 
individually and in committees which re- 
ported at the State conference in June. 

Boys Made $93,066. 

Instruction in agriculture was offered 
1,018 pupils in the day schools in the 
These boys, in addition 
to their classroom instruction, carried on 
individual projects under supervision and 
their total earnings from these projects 
during the year amounted to $93,066.66. 

Instruction, however, was not confined 
to boys in the day schools. The enroll- 
ment in the 32 evening classes was 1,313, 
and 60 pupils attended the five part-time 
classes. In other words, scientific instruc- 
tion in vocational agriculture was given 
to 2,291 persons in 91 schools and classes. 
“Back of the statis- 
tics is the fact that the work had better 
support from all quarters, the lessons 
were better planned, better prepared and 
better taught and the projects were more 
successfully managed by the boys and 
better supervised by the teachers.” 

Part-time instruction in Colorado was 
a new field in vocational agriculture but 
the five schools held last year proved to 
successful and the officers of the 


Mr. Sargent says: 


reported to be in favor of continuing the 
work. 
State-wide Essay Contest. * 

Last year Alpha Zeta, the honorary 
agricultural fraternity at the Colorado 
State Agricultural College, sponsored a 
State-wide agricultural essay contest. 
The essays were judged by professors of 
the college, representing the departments 
of agronomy, animal husbandry, econom- 
ics, education, forestry and horticulture. 
The contest was participated in by pupils 
in the secondary schools. The titles of 
the three winning essays were as follows: 
“How to Increase Sugar-Beet Yields,” 
“Management of Pullets,’ “Sugar-Beet 
By-Products in Productng Beef.” 

The annual State judging contest, held 
at the State Agricultural College, Fort 
Collins, Colo, in April, is reported by W. 
T. Spanton, regional agent in Agricul- 
tural Education for the Federal Board for 
Voeational Education, to have been the 
most successful ever held. Thirty schools 
were represented in the judging and 
each school represented won recognition 
in some manner. 
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Public Health 
Notable Gifts of Music to Library of Congress 


Credited to American Musicians of Prominence 


Vocational 


Training 


Autographed Scores 


Added to Collection 


Contributions of Beethoven, 
Bach, Chopin and Others 
Received in 1915. 


The Division of Music of the Li- 
bary of Congress has prepared a 
series of articles outlining its his- 
tory and descriptive of its collec- 
tions of music, in connection with 
the Festival of Chamber Music, held 
October 7, 8 and 9, under the aus- 
pices of the Library of Congress. 

The full text of the fifteenth ar- 
ticle follows: 

The autographed scores of prominent 
composers acquired in 1915 by the Music 
Division, Library of Congress, were C. 
P. E. Bach’s Fantasia (Wotquenne No. 
61); Beethaven’s sketches (1810) of his 
song, “Wonne der Wehmut,” _ etc.; 
Chopin’s Mazourka, Op. 33, No. 4; the 
first two pages of Donizetti’s “Spirto di 
Dio Benefico”; Kistler’s Faust; Liszt’s 
pianoforte solo version of his “Todten- 
tanz,” with two pages of unpublished 
variants; Loewe’s “Der Barmherzige 
Bruder,” and the vocal score of his ora- 
torio, “Das Hohelied Salomonis”; Para- 
dies’ arias “Vorrei dai Lacci” and “Volga 
il Ciel”; a Symphonie (in D minor) by 
Reichardt; Spohr’s oratorio “Des Hei- 
lands Letzte Stunden” (unpublished full 
score, 1834-35), and the libretto of 
“Pietro von Abano,” in composer’s own 
hand; Thalberg’s opera “Cristina di 
Svezia” (prologue and second act); fin- 
ally an “Album Choist” of the English 
pianist, Elvira Grange (1820-ca. 1849), 
with autograph entries by the composers 
Moscheles, Litolff, Mendelssohn, Horsley, 
etc., the most noteworthy being a short, 
humorous piano piece by Paganini, ac- 
cording to Oscar G. T. Sonneck, Chief 
of the Music Division. 

Rare Gifts Made. 

His statement continues: 4 

In this year as in former years, certain 
public-spirited men, prominent in Amer- 
ican musical life, have made gifts to the 
Library of their valuable rare prints or 
autograph scores. Their example has 
further paved the way for a concerted, 
systematic effort to accumulate grad- 
ually in the Library of Congress a col- 
lection of autograph scores, worthily 
and instructively representative of the 
progress of American musical art. 

During the course of the year we re- 


} ceived by gift from Frank Kidson, the 


noted English scholar and collector, who 
has taken a lively interest in the history 
of “The Star-Spangled Banner,” a copy 
of the original Longman & Broderip 
issue of “The Anacreontic Song” (“To 
Anacreon in Heaven”); from W. H. Hu- 
miston of New York city, first editions 
of MacDowell’s “Idyllen,” Op. 28, Nos. 3 
and 6, and rare early issues of his two- 
part songs, Op. 41; from Thomas Parker 
Currier, of Boston, first editions of Mac- 
Dowell’s Op. 14, 15, 16, 20, 21, 23, 28 
(Nos. 4-5), 46 (in one volume, with the 
composer’s dedication), and his copy No. 
44 of the limited edition on Dutch hand- 
made paper in the original leather bind- 
ing of the “Woodland Sketches,” Op. 51. 

With these gifts, the astonishingly 
rare first editions of MacDowell’s works 
still missing in our collection have been 
narrowed down to practically Op. 35 (for 
cello and piano),.Op. 41, Op. 51 (the or- 
dinary edition of 1896), and the arrange- 
ments of Loeilly’s “Jig’ and Guan’s “Jig.” 
Once these have been received, my 
“Bibliography of First Editions of Mac- 
Dowell’ will be ready for the printer. 

Additions to Collection. 

A few significant additions made to 
our collection of autograph scores by the 
following composers: 

Arthur Foote: Four character pieces 
for orchestra (after Omar Khay- 
yam) (from his Op. 41); Suite in E fur 
Streich Orchestra, Op. 63 (including the 
unpublished “Theme and Variations” 
Movementj. “The Wanderer to His 
Heart’s Desire.” Song “Sortie” for 
organ (Op. 71, No. 3). 

Henry F. Gilbert: “Comedy Overture” 
for orchestra. 

Victor Herbert: “L’Encore” for flute 
and clarinet; “Soixante-Neuf” for string 
orchestra; “Under the Elms” (Souvenir 
de Saratoga); “The Vision of Columbus” 
(symphonic poem); “Natoma,” prelude 
of third act. 

Edgar Stillman Kelley: “Israfel,’’ Op. 
8, No. 2, song. 

Adolf Weidig: 
Op. 46. ; 

Autograph scores promised by T. Carl 
Whitmer, Henry Holden Huss and Albert 
A Stanley were received later. 

Under date of April 4, 1914, the 
Librarian of Congress had occasion to 
write a letter to Arthur P. Schmidt, of 
Boston and New York City, expressing 
“a feeling of gratulation that a pub- 
lisher of such eminence in a special field 
as yours has recognized the larger in- 
terest to history and science, and the 
larger sentiment involved in the ma- 
terial with which his business is con- 
cerned.” 

These words referred to the extra- 
ordinary gift by Mr. Schmidt of more 
than 100 autograph compositions by 
90 (mostly American) of the compos- 
ers with whose names his house is as- 
sociated. It is but fitting that a few 
of the individual pieces here be briefly 
enumerated. 

Mrs. Crosby Adams, “Peter Pan,” Op. 
20, No. 4 (piano, 4 hds.) 

Paul Ambrose, “A Song of 
day,” Op. 34, No. 1. 

W. D. Armstrong, intermezzo for piano 
and Lizt organ. 

Mrs. H. H. A. Beach, “Just for this!” 
Op. 26, No. 2, song. 

Arthur Bird, songs, op. 36 No. 1, “In 
the merry blossom time.” No. 2, “The 
River;” No, 3, “Spanish Serenade;” No. 


Symphonische Suite, 


Yester- 


4, “When Cupid Is Blind;” No. 5, “Katie’s 
Guitar.” 

J. W. Bischoff, “Journey’s End,” song 

John Hyatt Brewer, “Twilight Pic- 
tures,” song cycle or cantata for women’s 
voices with pianoforte accompaniments. 

G. W. Chadwick, “The Lily Nymph, 
cantata. 

H. Clough-Leighter, “Psalm of Trust,” 
short cantata for solo voices, chorus and 
organ, Op. 31. 

Rossetter G. Cole. ‘“Hiawatha’s Woo- 
ing,” Op. 20 (for recitation with piano- 
foret accompaniment). 

Mabel W. Daniels. 
the German, Op. 15. No. 1—1. “Einst”; 
2, “Verborgener Schimmer”; No. 2— 
“Lied des Einsamen”; No. 3—‘Reiter- 
lied.” 

William Faulkes. 
organ, Op. 128. 

Adolph M. Foerster, “O, Frage Nicht,” 
song. 

Arthur Foote. 
Op. 24 (Symphonischer 
grosses Orchestra). 

W. W. Gilchrist. “Une petite suite 
pour piano forte a quatre mains.” No. 1, 
“Marcia”; No. 2, “Melodie”; No. 3, “Sty- 
rienne”; No. 4, “Fughetta.” 

Henry K. Hadley. ‘The Princess of 
Ys,” short cantata for women’s voices, 
Op. 34. 

Victor Harris. Folksong, “Wenn Zwei 
von Einander Scheiden.” 

Georg Henschel “The Clown’s Song,” 
from Shakespeare’s “Twelfth Night.” 

Richard Hoffman. “Der Erl Konig” 
(The Erl King), Schubert, transcription 
for pianoforte. 

Bruno Huhn: “The Divan.” (Autho- 
graph of No.1. Tenor solor, No. 2: 
Quartette and No. 10, final quartette). 

Henry Holden Huss. “Romanza” 
(from the piano trio in D), arranged for 
Mason & Hamlin Liszt organ and piano- 
forte. 

Nathaniel Irving Hyatt. 
gently sinking to a close,” 
song. 

Bruno Oscar Klein: “Sechs Lieder 
and Gesange fur gemischten,” Chor., Op. 
36, Nos. 1-6. 

Jules Jordan: “The Wind-Swept 
Wheat,” for tenor solo, chorus and or- 
chestra. 

Margaret Ruthven Lang: 
Op. 15. 

A. W. Lansing: 
From the Dead.” 

Frank Lynes: “Paul Revere’s Ride,” 
for the piano-forte, Op. 38. 

E. A. MacDowell: “Suite Fur Grosses 
Orchester,” Op. 42, full orchestral score. 

Charles Fonteyn Manney: Recessional, 
“A Victorian Ode.” 

W. H. Neidlinger: “The Gardener,” a 
waltz song. 

Homer Norris: “Ten Thousand Times 
Ten Thousand,’ hymn anthem for soprano 
solo and chorus, for Easter or general 
use. 

Arthur Page: Easy festival anthem 
for Christmas and general use. 

John K. Paine: “Phoebus Arise!” Com- 
posed for tenor solo, male chorus and 
orchestra, Op. 37. (Vocal score in copy- 
ist’s hand with autographic det#ils by 
the composer.) 

H. W. Parker: 
tenor, Op. 14. 

James H. Rogers: Eight piano pieces 
for young players (published as “Flowers 
From Many Lands”). 

Mary Turner Salter. 
the Sea,” song. 

F. E. Sawyer. Arabesque: 
of the Persian Slaves,” “ 
“TIdian 
“Dance 
“Valse 
pieces). 

P. A. Schnecker. 
mus” in B flat. 

Charles P. Scott. ‘“The-Pirate’s Woo- 
ing” (humorous) for male chorus, bari- 
tone solo and accompaniment of piano- 
forte. 

Frederick N. Shackley. 
and “Nunc Dimittis” in D. 

Charles Gilbert Spross. 
Laudamus,” FE flat. 

H. J. Stewart. “Te Deum” and “Jubi- 
late,” in C for men’s voices. 

Arthur W. Thayer. “The Quiet Moon 
Upon the Clouds”; “Goodnight”; “Go 
Hold White Roses”; “The Milkmaid”: 
“My Swete Swetyng”’; “Only a Song”, 
songs. 

A. D. Turner. Two syncopation stud- 
ies, Op. 24, Nos. 1-2. 

J. Eliot Trowbridge. “There is a 
Green Hill Far Away”, soprano or tenor 
solo with organ accompaniment. 

G. E. Whiting. “Grande Sonata,” Op. 
25 (for organ). 

G. D. Wilson. 
162 (for piano). 

First Gift of Kind. 

Special attention must finally be drawn 
to a gift which is important not merely 
in itself but because it is the very first 
of its kind. 

During the past year the musical press 
now and then alluded to a movement in- 
augurated by Constantin von Sternberg, 
of Philadelphia, with the object of pay- 
ing in our country a tribute of respect 
and admiration to Max Bruch, the aged 
German master, by presenting to the 
Library of Congress the autograph score 
of his world famous violin concerto in G 
minor. 

Our institution, while informed of the 
distinction to be conferred, did not, of 
course, in any manner seek officially to 
influence the actions of the committee in 
charge of the movement. The signifi- 
cance of this action lies exactly in the 
fact that the idea of selecting our na- 
tional library as the permanent resting 
place for a recognized master work of 
contemporary musical art was spontane- 
ous and originated with Mr. von Stern- 
berg and his associates. 

If circumstances forbade the gift of 
Bruch’s violin concerto, we rejoice that 
the “Contributors to the Max Bruch 
Manuscript Fund” saw their way clear 
to present to us the autograph score of 
Bruch’s “Romanze fur Violine und Or- 
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Five songs, 


“Now Is Christ Risen 


Three love songs for 


“Requiem of 
“Dance 
Lotos Flower,” 
Jugglers,” “The Odalesque,” 
of the Serpent Charmers,” 
Caprice,” ~ Orientale (piano 
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“Laughing Eyes,” Op. 
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Works of MacDowell 
Are Nearly Complete 


Four Volumes of Rare First 
Editions Alone Lacking of 
His Full Works. 


chester,” Op. 42, that, too, a work of 
universally recognized merit. 
Two Catalogues Prepared. 

Two important catalogues were issued 
by the Music Division, Miss Julia Greg- 
ory’s “Catalogue of Early Books on Music 
(printed before 1800),” in one volume, 
and the “Catalogue of Opera Librettos 
(printed before 1800),” in two volumes. 

It gives me special pleasure to report 
that Miss Gregory’s catalogue of our col- 
lection of early books on music (now 
ranking without question with the fore- 
most abroad), has been greeted by those 
interested and competent in musical bibli- 
ography as an admirable and useful piece 
of work. 

With reference to the catalogue of our 
Opera Librettos printed before 1800, a 
desire has been expressed that I prepare 
a catalogue of our librettos printed after 
1800 in the same elaborate manner, in 
order that the catalogue may serve pur- 
poses not merely bibliographic. It is to 
be feared that the outlay of time, energy 
and money would be too excessive, and 
that we shall have to content ourselves 
with the publication of a list of condensed 
entries as is now in preparation. 

An estimate of the number of volumes 
and pieces thus catalogued so far is im- 
practicable. An idea of the progress of 
the work may be gained from the state- 
ment that we now possess a practically 
permanent and complete’ typewritten 
composer and class, group or form card 
catalogue of the following: Chamber 
music; orchestra and band music in 
score; oratorios, masses, sacred cantatas 
in full orchestra score; dramatic music 
(operas, incidental music, ballets, etc.) 
in full orchestra or vocal or piano score; 
songs with orchestra accompaniment; 
secular cantatas in orchestra score; col- 
lections of secular part songs; national 
and folk music (with the exception of 
some sheet music), hymn collections 
(Sunday school and evangelical ex- 
cepted); music for two or more pianos; 
manuscript music, whether transcripts or 
original; publications prior to 1800 of 
every description; American publication 
prior to 1820. 

Cataloging Work Advanced. 

Of course, such groups as vocal scores 
of oratorios and cantatas, secular or 
sacred, while not yet completed, are very 
far advanced. Also, the plan of select- 
ing certain composers, either because 
of their prominence or because of spe- 
cial interest shown in them by our 
readers, and of cataloguing all their 
works in our possession without regard 
to the general cataloguing project, is 
making steady headway. 

Purchased music is catalogued irre- 
spective of class. Accordingly, the 75,- 
000 items acquired by purchase alone 
during the past 12 years are duly repre- 
sented in our catalogue. 

All music is classified and catalogued 
in the Music Division, not in the Cata- 
logue Division. This is the reason, 
in the Librarian’s previous annual re- 
ports, no reference to such cataloguing, 
illustrated by a yearly average of 25,- 
000 catalogue cards, may be discovered 
in the reports of the Chief Classifier or 
Chief of the Catalogue Division. 

The latter’s statistics, however, prop- 
erly include books on music, since they 
are catalogued in the Catalogue Divi- 
sion, not in the Music Division. This 
catalogue of books on music is complete. 

We now possess also complete cata- 
logues or lists of opera librettos in the 
custody of the music division. This col- 
lection alone totals more than 17,000 and 
the entries were prepared in this di- 
vision. 

Finally, our subject list of articles in 
current musical periodicals has proved 
a useful tool, as well it might, with about 
40,000 cards added to it since 1902. 

The total number of cards added to 
our catalogue ‘during the past fiscal year 
was 31,188, as against 28,455 in 1915. 
Of the total, 27,748 cards (of which 16,- 
484 belong to music, were written in this 
division and not supplied by the Cata- 
logue Division. 

The total includes 1,998 cards writ- 
ten by me, as usual, for our index to 
articles in current musical periodicals; 
it does not include shelf-list cards. 

Principally should be noted 16,793 
pieces of music published in America 
1860-1869. They have also been filed and 
are now accessible. 

Music All Classified. 

Practically all our music is now classi- 
fied (hence easily available on the 
shelves), except certain minor American 
publications from 1870 to about 1897. 
Though the pieces number’ many 
thousands, the prospect of clearing them 
within a few years is fairly bright. Cur- 
rent music is classified daily. 

The total number of recorded readers 
(exclusive of mere visitors) during the 
fiscal year was 4,654; the total number 
of volumes, pamphlets, and pieces sup- 
plied, 37,230 (M 28,58, ML 5,146, MT 
3,576). Last year figures: 3,316 read- 
ers; 29,057 ‘volumes, pamphlets and 
pieces. 


Aunounces Army Trucks 
Will Carry Christmas Mail 


Christmas mail will be delivered in 
Army trucks this year, according to an 
announcement from the Department of 
War that Army vehicles are to be placed 
at the disposal of the Post Office De- 
partment in all corps areas in conti- 


nental United States. The full text of 
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Disease 


Survey 


Department of Agriculture 
To Have Meats in Exhibits 


The Division of Livestock, Meats and 
Wool, of the Bureau of Agricultural 
Economics, has just stated orally that 
demonstration exhibits of meats and live- 
stock will be prepared by that Bureau 
for the Pacific International Livestock 
Exposition, which opens October 30 in 
Portland, Oreg.; the International Live- 
stock Exposition in Chicago, which opens 
No€ember 27, and the National Livestock 
Show at Topeka, Kans., November 1 
to 6. : 

In the exhibits, meats of excellent and 
poor quality will be contrasted. Simi- 
lar exhibitions recently have been held 
at three State fairs: Iowa State Fair, 
Des Moines, Iowa, August 25-September 
8; Nebraska State Fair, Lincoln, Neb., 


September 5-10, and the Kansas Free 
Fair, Topeka, Kans., September 18-25. 


New Recipe Tested 
For Cheese Toast 


Bureau of Home Economics 
Says Product Can Be 
Kept on Hand. 


A cheese toast recipe recently has 
been tested and recommended by the 
Bureau of Home Economics of the De- 
partment of Agriculture. The recipe 
follows: 

One pound American cheese; % pint 
rich milk, or cream; 2 eggs; 4 drops 
tabasco, or a few grains of cayenne pep- 
per; a little onion juice, if you like it; 
% teaspoon salt; 114 teaspoons baking 
powder; 2 tablespoons flour mixed with 
2 tablespoons water. 

Flake the cheese with fork. Heat the 
milk in a double boiler. Thicken it 
with the flour which has been mixed 
with the water. Cook for five minutes. 
Add the beaten eggs, the cheese, the 
pepper and the salt. Cook slowly, until 
the cheese has melted and the mixture 
is thick and creamy. Allow it to cool, 
then add the baking powder. The cheese 
is then ready to spread on the toast. 


Toast just one side of the bread. 
Spread the cheese mixture thickly on 
the. untoasted side, to the very edge. If 
the cheese mixture doesn’t come to the 
edges, they become brown and _ hard. 
Brown the cheese delicately, under a low 
gas flame, or in the oven. 

Then slow heat allows the cheese mix- 
ture to heat through before it browns, 
gives it a chance to become light, and 
keeps the cheese tender and soft. Too 
great heat makes the cheese tough and 
stringy. 

If you like, place a strip of crisp bacon 
across each slice of cheese toast. Serve 
it hot from the oven. This recipe makes 
enough for 12 to 14 slices of bread. 


One good thing about this cheese 
toast is that it can be prepared—except 
for the baking powder—the day before 
it is to be used. The mixture stiffens, 
on standing, so heat it a few minutes 
in a double boiler before adding the bak- 
ing powder. Then spread the cheese 
on the toast. 


the announcement follows; 


The commanding generals of all corps 
areas, the commanding general, District 
of Washington, and the commanding of- 
ficers of all exempted places have been 
instructed by the War Department to 
place at the disposal of the corps area 
coordinators during the Christmas holi- 
days, all available motor vehicles not 
actually needed for military purposes. 
These vehicles are for use of the Post 
Office Department during the congestion 
of mail incident to the holiday period. 


Food 


Thirty-Seven States 
Register Decline in 
Infantile Paralysi, 


Decrease Attributed to Bette 
Methods of Treating Dis- 
ease in Incipient 
Stages. 


The United States Public Health Se 
ice, in its weekly survey of the prevale 
of communicable diseases in the Uni 
States, disclosed that for the week er 
October 2, health officers of 37 States 
ported only 79 cases of poliomyelitis 
fantile paralysis), as compared wit 
total of 262 cases reported for the w 
ended October 3, 1925. This improvee 
was attributed by Public Health Ser § 
officials to better methods of treating 
disease in its incipient stages. 

Increases were recorded, as compa ‘4 
with last year, in the prevalence © 
measles, and deaths resulting from influ 
enza and pneumonia, while the incidence % 
of diphtheria, smallpox and typhoid fevei 7 
remained virtually the same during the 7 
week ended October 2, as compared with | 
the corresponding week of 1925. 


Measles Show Gain. 


In the cases of measles 37 States re 
ported 855 cases of this infection for the 
current surveyed week, as against 433 
cases for the corresponding week of 1925 
Reports from 100 cities disclosed th 
existenae of 212 cases of measles for th 
week this year, and 224 cases for the 
same week last year. 


There were 427 deaths resulting from 
influenza and pneumonia reported by 94 
cities with a combined population of more 
than 29,690,000 reported for the week 
ended October 2 of this year. For the 
same-week of 1925 these same cities re- 
ported 367 fatalities from these causes. 


Statistics Are Summarized. 


The full text of a summary on the 
status of other communicable diseases in 
the United States for the week ended Oc- 
tober 2, 1926, as compared with the cor- 
responding week of last year, as based on 
reports from State health officers, fol- | 
lows: ' 

Diphtheria—For the week ended Octo 
ber 2, 1926, 38 States reported 1,421 cases 
of diphtheria. For the week ended Octo- 
ber 3, 1925, the same States reported 
1,426 cases of this disease. One hundred 
cities, situated in all parts of the country 
and having an aggregate population of 
more than 30,350,000, reported 744 cases 
of diphtheria for the week ended October 
2, 1926. Last year for the corresponding 
week they reported 661 cases. The esti- 
mated expectancy for these cities was 912 
cases. The estimated expectancy is based 
on the experience of the last nine years, 
excluding epidemics. 

Gains in Scarlet Fever. 

Scarlet Fever—Scarlet fever was re- 
ported for the week as follows: 

Thirty-eight States: this year, 1,533 
cases; last year, 1,174 cases; 100 cities: 
this year, 584 cases; last year, 493 cases; 
estimated expectancy, 492 cases. 

Smallpox—For the week ended October 
2, 1926, 38 States reported 70 cases of 
smallpox. Last year for the correspond- 
ing week they reported 70 cases. One 
hundred cities reported smallpox for the 
week as follows: 1926, 6 cases; 1925, 1) 
cases; estimated expectancy, 17 cases. No 
deaths from smallpox were reported ' 
these cities for the week this year. 4 

A total of 1,183 cases of typhoid fevi & 
was reported for the week ended Octobe “~ 
2, 1926, by 38 States. For the correspo..d- % 
ing week of 1925 the same States re | 
ported 1,132 cases of this disease. Orc 
hundred cities reported 246 cases of 
typhoid fever for the week this year and 
222 cases for the corresponding week last 
year. The estimated expectancy for these 
cities was 218 cases. 
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Foreign Affairs 


survey Shows China 
Had 563 Strikes in 
Kight-Year Period 


separtment of Labor Pub- 

lishes Results of Survey 

Covering Oriental Work- 
ers’ Use of Weapon. 


A [he Bureau of Labor Statistics of the 
- partment of Labor has just published 
sudy of labor strikes in China between 
8 and 1925, which shows that al- 
Ru ugh the strike as a method of improv- 
a‘: working conditions is still new, in 
t country a total of 563 occurred dur- 
; the eight-year period. The writer, 
Chen, assistant professor of soci- 
siegy, Tsing Hua College, Peking, found 
so little official strike data available 
© throughout China that it was necessary 
to compile most of this material from 
newspaper reports. A summary of 
strike figures showed that 167 disputes 
were in the textile industry, and 112 in 
_ transportation and communication crafts. 
While patriotic demonstrations were 
-esponsible for a large number of strikes, 
‘he majority were caused by economic 
pressure, high living costs, increase in 
taxes and low wages. 

In less than one-third of the strikes 
was disorder reported, and an indication 
‘of the general tendency of the strikers 
to end the disputes quietly was shown 
in the fact that most of the disputes 
were settled through arbitration or by 
persuasion of factory managements when 
conditions were explained to the strikers 
by plant officials. The conclusions of the 
study were announced as follows: 

There seems to be fairly high degree 
of positive corrélation between the fre- 
quency of strikes and industrial and 
commercial development of the cities. 
The strike is an urban phenomemon. 

The three main causes of the strikes 
are: Eeconmic pressure, alleged maltreat- 
ment of the workers by employers, and 

_ popular movements. Economic pressure 
was responsible for 58.6 per cent of the 
total number of strikes, not including 
the May 30, 1925, affair; alleged mal- 
treatment for 19.7 per cent; and popu- 
lar movements for 8 per cent. 


Settlement Policies. 


During the eight years (including the 
May 30 affair) only 59 cases were set- 
tled by the efforts of the management 
alone. In those cases which have been 
mediated two general policies have been 
noted—joint meetings by representatives 
of capital and labor or arbitration by 
third parties. Broadly stated, the ma- 
jority of the strikes have been carried 
on in a rather orderly manner, for in 
only 46 cases in eight years (including 
May 30 affair) has destruction of 
property or injury to persons been re- 
corded, although the number of strikes 
where the police or military force was 
called out to maintain peace has been 
considerably larger. 

During the eight years successful 
strikes have constituted 50.3 per cent 
of the total (not including the May 30, 
1925, affair); partially successful strikes, 
6.4 per cent; failure, 7.1 per cent. Terms 
of settlement are unknown for the re- 
maining 36.2 per cent. A conservative 
‘“titude is taken in making this classifi- 

ition, for a number of strikes whose 
-erms of settlement are not clearly stated 
ave been grouped under “settlement un- 
known.” If the last-mentioned class is 
eliminated and the rest of the strikes are 
‘regrouped the results are as shown in the 
following table: 
‘Number 
of strikes 
Successful Partially 
successful 
No. Pet. 
359 - 283 788 386 10.0 40 11.1 
ooo 6284 691%) 671 C179 4121034 

As shown by this study, strikes for 
the right to organize unions or for the 
recognition of the unions when organ- 
ized began with the year 1922, 


Textile Strikes Predominate. 


For those strikes for which data were 
secured on these points the number of 
strikers per strike each year averaged 
8,612 (or 3,724, including the May 30 
affair), and an average of 6.7 days (or 
11.5 days, including the May 30 affair) 
was lost per strike. Strikes arising 
from the May 30 occurrence involved an 
average of 4,057 workers per strike and 
lasted, on the average, 66.6 days. 

The textile trades have experienced the 
largest number of strikes—167 cases in 
eight years (or 199 cases, including the 
May 30 incident). Next in order comes 
communication and transportation with 
112 cases (or 124 cases, including May 
30 strikes). Basic industries have had 
«he smallest number of strikes—20 cases 
oa eight years (or 22 ¢éases, including 
‘trikes arising from the May 30 occur- 

nce). 

The establishment having the largest 

R amber of strikes seems to have been 
ie Sino-Japanese Cotton Manufacturing 
120. in Shanghai. In eight years it has 
iad 15 strikes involving the following 
matters: Wage demands, complaints 
against foremen, maltreatment of work- 
ing conditions, sympathy with the stud- 
ent movement, demands for bonus, de- 
mands for the resumption of union acti- 
_Vities, protest against the events of May 
80, and demands that the dismissal of 
workers be for cause only. Three main 
reasons may be suggested for the’ fre- 
quency of the labor troubles of this com- 
pany: (1) Racial ill feeling between the 
‘Japanese and the Chinese which also 
finds expression in the relations between 
capital and labor; (2) the comparatively 
, well-organized body of Chinese workers 
‘in this mill, and the fact that some of 
their leaders have been active in the 
general labor movement in China; and 
(3) the present-day labor psychology in 
China—the workers are gradually be- 
.coming conscious of their class interest 
. and their Cemands are gradually increas- 
ing. 


Failures. 


No. Pct. No. Pet. 
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of Today's Issue 
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Public Health 


First of a series of articles by all the 
bureaus of the government, grouped by 
topics to show related activities and 
practical contacts between the different 
departmental branches, the initial ar- 
ticle being by the Surgeon General of 
the Public Health Service on the sub- 
ject of public health... .Page 16, Col. 3 

Illinois survey reveals pressing need 
of public health service for workers. 

Page 3, Col. 2 

Thirty-seven States report decline in 

infantile paralysis 


Public Lands 


Department of the Interior announces 
public hearing December 1 on oil shale 
placer claims in Colorado, Utah and 
WOOMMEEY 6 ti0i.0.00o 50.008 Page 4, Col. 7 


Public Utilities 


rs 


See “Court Decisions. 


Publishers 


See “Court Decisions.” 


Railroads 


Fatal collision on Detroit, Monroe & 
Toledo Short Line Railway ascribed to 
failure of motorman with toothache to 
remember meeting orders. 

Page 1, Col. 12 


Continuation of decision denying ap- 
plication of Norfolk & Western Rail- 
way to lease Virginian Railway. 

Page 15, Col. 1 


Missouri Pacific Railroad authorized | 


to use $20,345,000 of mortgage bonds as 
security for short term notes. 

Page 1, Col. 1 

Tentative valuation report on Chi- 


cago & Great Western to be assigned | 
Page 9, Col. 7 | 


for oral argument 
Marcellus & Otisco Lake Railway to 
be reimbursed for deficit under Federal 
control Page 9, Col, 7 
Detroit & Ironton Railroad author- 
$2,972,200 additional 
Page 9, Col. 1 

Coal freights reduced from three Vir- 
ginia points to Toledo. .Page 16, Col. 5 


ized to issue 


Condition of Joint Stock Land Banks 
as of September 30 Page 9, Col. 5 

Summary of rate decisions by the 
Ei Ge Gi Page 9, Col. 7 

Summary of rate complaints filed 
with the l, ©. G.. i..<s. Page 9, Col. 7 
. See “Court Decisions.” 


Reclamation 


Full text of Department of Interior 
statement regarding Vale Reclamation 
project in Oregon which President 
Coolidge has approved. ..Page 4, Col. 4 

See “Court Decisions.” 


Rubber 


See “Commerce-Trade.” 
Science 
Navy test bottle drifts 3,360 miles 


in two years Page 5, Col. 2 


Shipping 
Shipping Board calls uninterrupted 
ocean transportation for American 


goods basic principle of its plans. 
Page 1, Col. 3 


...-Page 2, Col. 7 | 


Spain allots 9,000,006 pesetas for con- 
tinuation of port construction at Ten- 
PUTO s.. 6.c-cey-wesvscwls.vas Page 3, Col. 6 

Commissioner of Shipping Board 
advocates greater merchant marine. 

Page 8, Col. 4 

See “Supreme Court.” 


Supreme Court 


Department of Justice files memoran- 
| dum with Supreme Court of the United 
| States stating it will offer no opposi- 
| tion to writ of certiorari in case involv- 
ing ship seizure and search. 

Page 6, Col. 7 

Chief Justice Taft dismisses appeal 

of Japanese to test validity of Cali- 

| fornia alien land law when appellant 

| fails to appear when case is called in 
Supreme Court of the United States. 

Page 10, Col. 7 

Supreme Court of the United States 
lis asked for ruling as to right of sen- 
| tence after plea of nolo contendre has 

been accepted .....Page 13, Col. 7 


Tariff 


Secretary Mellon of the Treasury, in 
reply to plea for “Removal of Restric- 
tions on European Trade,” as made by 
many European and some American 

| bankers, declares a lowering of the 
| American tariff 4vould mean the lower- 
| ing of wages and standard of living, 
| decrease the purchasing power of this 
country and prove a detriment rather 
than a help in the economic rehabilita- 
tion of Europe Page 1, Col. 6 

Senator Borah reports Middle West 

objects to acceptance of recent interna- 
| tional - banking proposals _ respecting 
Page 16, Col. 4 


Taxation 


Revenue collections for quarter end- 
693,702,427, 
over corre- 


|ing September reported as 
|}an increase of $2,001,365 
sponding quarter of 1925. 
Page 16, Col. 7 

See “Court Decisions.” 


Textiles 


Department of Agriculture weekly 
review of cotton trade shows prices at 
lowest levels for this season. 

Page 4, Col. 6 
e 
Topical Survey 

First of a series of articles by all the 
bureaus of the government, grouped by 
topics to show related activities and 
practical contacts between the different 
departmental branches, the initial ar- 
ticle being by the Surgeon General of 
the Public Health Service on the sub- 
ject of public health. ...Page 16, Col. 3 


Trade Marks 


Commissioner of Patents refuses re- 
hearing of dispute over similarity of 
; trade marks holding proper remedy is 
|}in appeal Page 11, Col. 1 


Trade Practices 


Royal Baking Powder Company ob- 
| tains order calling for record of pro- 
| ceedings instituted against it by Federal 
Trade Commission ....Page 16, Col. 6 

Federal Trade Commission complaint 
of unfair practice against fountain pen 
company Page 1, Col. 6 





Illinois Survey Reveals Pressing Need 
/ Of Public Health Service for Workers 


Bureau of Labor Statistics Reports Effects of ‘‘Baleful 
Influence of Local Partisan Politics.’’ 


\ 

The Bureau of Labor Statistics has 
just published a report of a survey of 
public health services in various Illinois 
cities, undertaken during 1925, which 
concludes public health work is of vital 
significance to members of a community, 
particularly industrial workers, or those 
whose have no control over their food 
supplies. Money invested in such health 
services, the report stated, pays good 
dividends, and while per capita expendi- 
tures throughout the section surveyed 
ranged from 8.5 cents to $1, this was 
declared not quite sufficient. ‘The bane- 
ful influence of local partisan politics” 
was declared to be the chief hindrance to 
municipal public health service. 

The full text of the statement follows: 

It is now recognized that the health of 

the worker, which is perhaps his great- 
est asset, is dependent in very great de- 
gree upon the health conditions of the 
community, over which he as an indi- 
vidual has practically no control. For 
instance the individual is compelled to 
use the local milk supply, and if this is 
not properly supervised and controlled 
by public inspection, no amount of care 
on his part can prevent possible danger 
to himself and his family. 
_ The efficiency of the public health serv- 
ices of the State and city thus becomes 
of vital significance to all members of a 
community, but especially to the indus- 
trial workers, who because of low in- 
come are often compelled to live in sec- 
tions of the community and under hous- 
ing conditions which are particularly 
conducive to the communication of dis- 
ease. 

Much interest attaches, therefore, to 
an appraisal in 1925 of the public health 
services of 15 municipalities in Illinois 
undertaken at the suggestion of the 
health director of that State, Dr. Isaac 
D. Rawlings. The project was planned 
and supervised by Dr. Thomas Parran, 
Jr., of the United States Public Health 
Service. 

Association is Leader. 

The formulation of standards for 
health service has occupied the att®n- 
tion of many public health authorities in 
recent years. After much deliberation 
and after studying the health practice 
in more than 150 American municipali- 
ties, tentative standards for health serv- 
ice have been developed under the lead- 
ership of the American Public Health 
Association. The method adopted by this 
organization seeks to measure the status 


ii of health service in a city by applying a. 


numerical score. Values are assigned to 
all usual health activities; each of the 
46 items of health service is scored; 
these scores are divided into eight sec- 
tions representing groups of activities 
such as vital statistics; communicable 
disease control; venereal disease control; 
tuberculosis control; health of the child; 
sanitation; food and milk control; water 
and sewerage. The total score for all 
health services in a city epuals 1,000 
points. The scores in general are based 
on character and extent of the health 
service rendered regardless of whether 
it is done by an official or voluntary 
agency. 

According to the report of the sur- 
vey, the method described above fur- 
nishes in general “an accurate picture of 
the health service’ in this group of 
cities.” 


“Money invested in public health serv- 
ice pays handsome dividends.” The sur- 
vey indicates that there is a very direct 


relation between the achievements: of 
health services and the size of the funds 
available for such service. Expenditures 
through local health departments ranged 
per capita from 8% cents in Moline to 61 
cents in Evanston, the average for the 15 
cities being 28 cents. The per capita ex- 
penditures by all health service agencies 
ran from 36 cents in Moline and Danville 
to $1 in Evanston, the average for the 
whole group being 59 cents. The present 
health service expenditures in many mu- 
nicipalities are not sufficient to carry out 
“the minimum necessary health pro- 
gram.” 

The chief hindrance to municipal public 
health service results from “the baneful 
influence of local partisan polities.” The 
communities which rank the highest in 
this survey have established their health 
services “on a scientific rather than a po- 
litical basis.” The report stresses the fact 
that material progress in health service 
is dependent upon the removal of munici- 
pal health departments from the domain 
of politics. 

Poorly Paid Officials. 


Decatur, Springfield, Bloomington, and 
Quincy, each employ a _ health officer 
whose whole time is taken up with his 
official duties. The Rockford health of- 
ficer is practically on full time. In 
nearly all of the other 10 municipalities 
the health officers are poorly paid- and 
spend comparatively little time on health 
work. Only four of the cities have a 
well-defined scheme for the complete 


Labor 


coordination of all their public health 
services. 

On the whole, the status of the health 
activities in these municipalities closely 
indicates to what extent local physicians 
have manifested sympathetic interest in 
city health problems. The medical pro- 
fession seems to have adopted no State- 
wide policy with, reference to various 
phases of public health service. Har- 
monious progress would result from a 
more vital interest of the medical socie- 
ties in indorsing and directing munici- 
pal health programs. 

A striking and unnecessary diversity 
of methods is shown in different cities 
in dealing with the same health prob- 
lem. The State public health depart- 
ment should assume the leadership in 
formulating approved methods for car- 
rying on all kinds of municipal health 
work. , 

In the following statement a compari- 
son is made, in percentages of the stand- 
ard score, of the total health services in 
the municipalities covered in this IIli- 
nois survey. 

Score 
Evanston 
Rockford 
Decatur 
Springfield 
Oak Park 
Peoria 
Moline 
Cicero 
Aurora 
Qunicy 
Rock Island 
Bloomington 
Danville 
Joliet 
East St. Louis... 

As indicated in the preceding tabula- 
tion, Evanston leads with a total score 
of 81.2 per cent for all health activi- 
ties. Rockford follows with 7 7per cent, 
while Decatur, Springfield, and Oak Park 
received, respectively, rating of 69.5, 66.7, 
and 59.9 per cent. The most unsatis- 
factory total score is that of East St. 
Louis—41.5 per cent. The average score 
for all health service in the 15 munci- 
palities is 56.3 per cent, which is only a 
little more than half of what might 
reasonably be accomplished by these 
communities in the way of health 
service. 

To be continued in the issue of 

October 26. 


Federal Conciliator 
Reports 97 Strikes 
Up for Settlement 


New Cases Involve Workers 
in Wide Variety of Callings. 
Five Adjustments Are 
Recorded. 


Hugh L. Kerwin, Director of Concilia- 
tion of the Department of Labor, an- 
nounced October 23 that 57. strikes 
were before his office for settlement as 
well as 11 additional controversies 
which had not reached thé strike stage. 
Nine of these cases were new during 
the week ended October 23, which com- 
pare with 13 and 10 new cases reported 
during the two previous weeks respec- 
tively. The new cases involved up- 
holsterers, paper workers, textile work- 
ers, teamsters and chauffeurs, barbers 
and hair dressers, cap makers, creamery 
workers and leather workers. The text 
of the statement follows: 

Strike—Greenstein Co., New York 
city; craft, upholsterers; status, ad- 
justed; cause, ask 10 per cent increase 
and 40-hour week; workers involved, 43. 

Strike—New York Card and Paper 
Co., York, Pa.; craft, paper makers; 
status, pending; cause, ask wage in- 
crease and shorter hours; number in- 
volved, 34. 

Strike—National Sun Silk Co., Bed- 
ford, Mass.; craft, textile workers; 
status, pending; cause, wages, conditions 
and union recognition; workers in- 
volved, 125. 

Controversy—Darling and Co., Chi- 
cago; craft, teamsters and chauffeurs; 
status, pending; cause, discharge of 
driver; number involved, not reported. 

Controversy—Chicago, barbers and 
hair dressers; status, pending; cause, 
wages and conditions; numbers involved, 
not reported. 

Strike—Chicago Cap Co., Los An- 
geles; craft, cap makers; status, pend- 
ing; cause and numbers involved, not 
given. 

Strike—Fink Brothers, Providence, 
R. I.; craft, upholsterers; status, pend- 
ing; cause and number involved, not re- 
ported. 

Controversy — Golden State Milk 
Products Co., Sacramento, Calif.; craft, 
creamery workers; status, pending; 
cause, ask union recognition; numbers 
involved, not reported. 

Strike—Chicago; craft, leather work- 
ers; status, pending; cause and num- 
ber of workers involved, not reported. 

Adjustments Reported. 

Strike—Bloomsburg Silk Co., Duryea, 
Pa.; craft, textile workers; cause, work 
conditions; terms, some increases al- 
lowed; number of workers involved, 
100. 

Strike—Greenstein Co., New York; 
craft, upholsterers; cause, asked 10 per 
cent increase and 40-hour week; terms 
—company discontinued business; num- 
ber of workers involved, 43. 

Strike—Staten Island, N. Y.; craft, 
longshoremen; cause, asked increases; 
terms, $1 per hour and 44-hour week; 
number involved, 700. 

Strike—Ohio Coal Co., Hocking 
Valley, Ohio; craft, miners; cause, work 
conditions; terms, returned, terms later; 
number involved, 1,600. 

Threatened strike—Boston; craft, fur 
workers; cause, asked 10 per cent in- 
crease and 40-hour week; terms, 40- 
hour week and 12 per cent increase on 
minimum wage; number involved, 1,000. 


Industrial 


Disputes 


French Canadians 
Promise Supports © 


To British Empire 


Press Quoted as Expressing 
Willingness to Cooperate 
If Guaranteed Enjoy- 
ment of Liberty. 


The attitude of French Canadians 
toward the British Imperial Conference, 
now sitting in London, is described in a 
summary of press editorials, prepared by 
the Consulate General in 
Montreal, recently received at the De- 
partment of State. 

The French Canadians are described as 
warm supporters of the Empire and in 
favor of national unity, provided the 
people of Quebec are guaranteed “the 
complete enjoyment of their own lib- 
erties.” 

La Presse, mouthpiece of French Ca- 
nadians in Quebet, urges Mackenzie King, 
Prime Minister, now in London, not to 
bring up any of Canada’s grievances at 
the Imperial Conference, but simply to 
discuss the methods whereby national 
unity may be developed. 

The summary of press 
lows in full: 

La Presse, which speaks for such a 
large proportion of the French-Cana- 
qians in the Province of Quebec, is quite 
anxious lest the exact attitude of Canada 
as regards its relations to the British 
Empire may be misunderstood. It re- 
sents to a degree the tendency of some 
English papers to chide the Canadians. 

The Montreal Daily Star, the English- 
speaking paper, which usually is in- 
tensely pro-British, has also recently 
objected to the patronizingly critical atti- 
tude of some of the English papers. 

La Presse, in its editorial of October 8, 
indicates that it has been obliged fre- 
quently to combat false interpretations 
by British journals, particularly as re- 
gards the autonomy of Canada, but it is 
only too happy, as occasion offers, to 
exhibit proofs of “an intelligent and 
just appreciation” by certain British 
publications of the Canadian attitude 
which show how easy it is to solve a 
delicate problem. 

It refers to an editorial in the Lon- 
don Times which, it says, not only fur- 
nishes proof of a sympathetic compre- 
hension of the “spirit which moves us 
in Canada, and consequently encourages 
us to continue to hope that our legiti- 
mate aspirations, conceived solely for 
the common good, will triumph,” but 
also clearly indicates to Canadian eyes, 
“too often obscured by the dust of politi- 
cal combats,” a clear path which might 
be followed with profit. 

The English editorial says that one 
difficulty arises from the fact that in 
face of new problems of imperial rela- 
tions arising from the war, “the French- 
Canadians. who resented conscription, 
were never in a humor to accept any 
tightening of the imperial tie, just as no 
section of Canada was more bitterly op- 
posed to a rupture of that tie.” 

La Presse also quotes the Times as 
saying: 

“It is only as Canadians that people 
of diverse origins can become imperial- 
ists,” and that, in short, “the political 
slogan of ‘Canada first’ must not be 
interpreted as an egotistical idea with 
no other idea than local interests. 

“It is rather the recognition of the 
truth in a country of mixed races such 
as exist in Canada and South Africa. 
It is absolutely essential that the citi- 
zens of that country first become united 
in their own interests before they can 
become useful members of an associa- 
tion which is more comprehensive. 

“Until that preliminary condition is 
fulfilled and accepted, it is inevitable 
that the question of a more comprehen- 
sive association will be merely questions 
based upon the differences of opinion 
of those of different origin, and there 
will be no chance of their being able 
to maintain a valuable relation with the 
Empire.” 

La Presse continues saying that the 
fundamental necessity is national unity; 
unity “infact rather than in name.” It 
declares that they must first be Cana- 
dians and that this is “the true French- 
Canadian conception of national spirit 
in which we have been pioneers.” 

But national unity can exist only, as 
the Times notes, by the observance of 
the organic principle “which guarantees 
to the people of Quebec the complete en- 
joyment of their own liberties.” 

La Presse rejoices in seeing this un- 
derstanding of the Canadian problem 
which consoles it when “we see too often 
among us those who, under the pretense 
of serving the Empire, fail to work to- 
wards the solution which is our sole and 
sincere objective; a great Canada, strong 
and united nationally in order to co- 
operate all the more usefully towards 
the greatness and prosperity of the Em- 
pire.” 

In its editorial of October 11, La Prusse 
again returns to the subject in connec- 
tion with the Prime Minister’s journey 
to the Imperial Conference, which he is 
attending, not to bring up any Canadian 
grievances nor to_obtain any form of 
justice or redress for wrongs that might 
have been done, but simply to represent 
Canada and to discuss the methods 
whereby progress might be made toward 
the development of national unity. 

La Presse declares that Mr. King will 
interpret the feeling of the great ma- 
jority of Canadians which have no other 
thought “than to act as a coworker in 
a Great Empire work.” The editorial 
adds that the Dominions have practically 
no other desire than to continue to grow 
and to develop within the British Empire 
and there would be no cause for appre- 
hension as long as the progress of the 
various parts of the Empire is in har- 
mony with their own interests and not 
solely for British profit. 
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Immigration 


President Sends Message 
Of Sympathy to Cuba 


The Department of State has just.an- 
nounced that President Coolidge had 
sent the following message to the Presi- 
dent of Cuba, regarding the recent hur- 
ricane there: 

On behalf of the people of this coun- 
try and myself I extend to Your Excel- 
lency and to the citizens of Cuba my 

eepest sympathy for the loss of life 
and damage to property caused by the 
renewed violence of the West Indian hur- 
| ricanes which have this year caused so 
ae suffering to our respective coun- 
tries. 

CALVIN COOLIDGE. 


Airplane Captured 
| In Act of Smuggling 
Aliens Over Border 


Immigration Inspectors Seize 
Four Men as Hungarians 
Are Transferred From 
Plane to Auto. 


Irving F. Wixon, Chief Supervisor of 
the Immigration Service, Department of 


Labor, stated orally October 23 that 


the airplane has been added to the list 
of fast vehicles used by smugglers of 
aliens into the United States. 
recently made their first capture of a 
plane 
airship alleged to have smuggled two 
inadmissible aliens across the Canadian 
sorder to Detroit. While the service had 
had to contend with smugglers using 
powerful automobiles and high powered 
speed boats, as well as a great variety 
of ingenious subterfuges, Supervisor 
Wixon said, this is the first time offi- 
cials were convinced the airplane has 
been resorted to. 

Inspectors near Detroit had become 
suspicious of the actions of a certain 
plane, he stated, and stationed them- 
selves at a landing field near that city. 
The weather appearing poor for flying 
they returned to the Detroit office but 
shortly afterward were notified by tele- 
phone that the plane had been seen fly- 
ing over Canada. Returning to the field, 
late at night, the officials were in time 
to see the plane land, but there were no 
passengers and the pilot, after taking 
on water and fuel, took off into the air 
again and headed for Canada. After 
waiting until 2 o’clock in the morning, 
Mr. Dixon was informed, the inspectors 
saw the plane land again, and this time 
there were two passengers accompany- 
ing the pilot. The passengers alighted 
and took seats in a large automobile 
standing nearby with engine running, 
whereupon the inspectors leaped out and 
arrested them, together with the driver 
and the pilot of the plane. 

The passengers were reported as Hun- 
garians, declared inadmissible aliens, and 
the pilot, who was said to be the man- 
ager of the flying field, was charged 


| 
| 
with attempting to smuggle them into 
this country. The plane and motor car 


Inspectors 


in that service, confiscating an 


were confiscated and the four prisoners 
were turned over to the authorities. For 
various reasons the names of the pris- 
oners were withheld, as well as the 
name of the landing field and the date 
of the capture. 


Spain Finances Work 
On Port at Tenerife 


The Bureau of Foreign and Domestic 
Commerce, Department of Commerce, 
has been informed by Raleigh A. Gib- 
son, American Consul at Tenerife, Ca- 
nary Islands, that thg Spanish govern- 
ment has approved an allotment of 9,- 
000,000 pesetas for further port con- 
struction at Santa Cruz, Tenerife. The 
report also states that an agreement 
has been made with the Cabildo Insu- 
lar to allow the Cabildo 20,000,000 pese- 
tas additional for use in this work. 

The full text of the announcement 
follows: 

Nine million pesetas for further port 
construction at Santa Cruz, Tenerife, 
has been allowed by the Spanish Goy- 
ernment, and an agreement has been 
made with the Cabildo Insular to allow 
the Cabildo 20,000,000 pesetas additional 
for use in this work. 

The Cabildo is estimated to collect 8,- 
000,000 pesetas in the course of 10 years 
for the same purpose, or a total of 37,- 
000,000 pesetas. It is thought that from 
eight to ten years will be required to 
complete the work. 


Honduras Demands Larger 
Gold Portion of Customs 


George P. Shaw, American Consul at 
Tegucigalpa, has informed the Depart- 
ment of Commerce in a cablegram, the 
essence of which just has been an- 
nounced by the department, that the busi- 
ness conditions in Honduras remain 
“stagnant” following the usual dull sea- 
son, without prospects of an early re- 
covery. 

The full text of the department’s an- 
nouncement follows: 

Business through the Republic of 
Honduras remains -stagnant following 
the usual dull season, without prospects 
of an early recovery. The road building 
program and general business are await- 
ing the proceeds of the authorized loan 
of $500,000, negotiations for which were 
concluded September 8, and the funds 
of which are not yet available. 

The dechining price of silver has weak- 
ened the local exchange, the government 
now demanding 65 per cent of the cus- 
toms duties paid in gold, compared with 
the normal rate of 50 per cent gold, 
which is causing difficulties in Amapala, 
where gold is not available. One of the 


Department of State ‘ 
Defends Opposition | 
To Using Gas in War: 


Comments on Stand of Mili 
tary Surgeons Against 
Geneva Protocol to Abol- 

ish Chemical Warfare. 


The stand taxen py the United States 
Government against the use of poison 
gas in war was defended on October 23 
by the Department of State in an oral 
statement. 

The statement was made in the nature 
of comment on a resolution adopted re- 
cently by the Association of Military 
Surgeons and.made public by Col. John 
Thomas Taylor, of the Legislative Com- 
mittee of the American Legion, opposing 
the Geneva Protocol for the control of 
the traffic in arms. This protocol was 
drafted in Geneva in May and June, 1925, 
the United States participating, and is 
now awaiting ratification by the Senate. 
It would prohibit the use of poison gas 
in warfare. 

The Department of State declared it 
unthinkable that the United States 
should take any other stand save against 
the use of poison gas in war. If this 
country cannot oppose such an inhumane 
practice, it was asserted, then it should 
abandon all pretext of being a humani- 
tarian nation. 


Past Opposition Cited. 

It was explained that the United States 
has always opposed the use of chemical 
gas, and even att he first Hague Con- 
ference 20 years ago, before chemical 
warfare was heard of, the United States 
declared itself to be against the use of 
poisons in warfare. 

The present provision against chemical 
warfare which was signed at Geneva, was 
described by the Department of State 
as being similar to the one agreed upon 
by all the nations, except France, par- 
ticipating in the Washington Arms Con- 
ference. The Geneva Protocol, it was 
explained, enlarges this treaty to include 
all nations. It does not prohibit build- 
ing chemical works, which might event- 
ually be turned into chemical “warfare 
units, but it does prohibit the use of gas. 
However, after one nation has violated 
this agreement, the other nations are 
considered to be at liberty to retaliate. 

Both the Department of War and the 
Department of the Navy heartily ap- 
proved the adoption of the Geneva Proto- 
col, it was stated. 

The position recently taken by the 
American Legion in favor of poison gas 
was characterized as regrettable by the 
department. 


Resolution of Surgeons. 

The resolution adopted by the Associ- 
ation of Military Surgeons follows in 
full text: - 

‘“‘Whereas, an effort is now being 
made to ban the use of chemicals in 
warfare, notwithstanding the fact that 
all official records pertaining to the 
past war show conclusively that such 
warfare, horrible as it is, is far more 
humane than other methods of warfare, 
and that to abolish it would jeopardize 
the best interest of the nation; and 

“‘Whereas, This effort has found ex- 
pression in the protocol drafted at the 
International Meeting for the control of 
the traffic in arms held at Geneva in 
May and June, 1925; Now therefore, be 
it 

“Resolved by the Association of Mili- 
tary Surgeons at their annual meeting 
October 16, 1926, that the use of poison- 
ous gases in war is more humane and 
less destructive of human life and pro- 
duction of human suffering than other 
methods of warfare.” 

The Association of Military Surgeons 
has about 3,500 members. The resolu- 
tion quoted was adopted at a convention 
in New York city. The Military Order 
of the World War was said to have 
adopted a similar resolution. 


banks ih Tegucigalpa on October 15 lim- 
ited the sale of dollar drafts in ex- 
change for silver, and lowered the rate 
for sale of dollar drafts in exchange for 
gold dollars from 3 to 1 per cent. An- 
other bank is selling dollar drafts at the 
rate of 2.16 silver pesos to the dollar. 


There’s a treat for you and 
your children in the Pepper. 
mint sugar jacket and another 
in the Peppermint - flavored 
gum inside —that is 

WRIGLEY’S P. K. 


utmost value in long 
l-a-s-t-i-n-g delight. 
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INDEX 
Grain 
Cotton 


Improved Foreign 
arkets Cause Rise 
In Price of W heat 


Upward Trend Is Also Re- 
ported for Rye, With Feed 
Grains Holding 
Firm. 

) The Department of Agriculture, 
§ through the Bureau of Agricultural Eco- 
D Siomics, in its weekly review of the grain 
market for the week ended October 23 
rts a steady upward trend in wheat 
ces, resulting in an advance of 4 cents 
' @o 5 cents for the week. Rye prices 
) were also reported sharply advanced, and 
/ ins as holding firm. ) 
her foreign markets and continued 
good export demand were responsible for 
the advance in wheat prices, according 
' to the report. 
’ Farmers are selling old corn freely, 
| the review says, preparatory to the move- 
F ment of the new crop. 

| ‘The full text of the report follows: 

Export Demand Good. 

Higher foreign markets and a cor- 
tinued good export demand advanced 
wheat prices 4c to 5c during the week 

> ended October 23. Rye prices were also 
_ sharply advanced, while the market for 
feed grains held generally firm. 

Extremely small port and mill stocks 
of wheat in European markets, together 
with the poor quality and small deliv- 
eries of native wheat, caused a further 
advance in Liverpool prices. Esuropean 
buyers were actively in the market for 
good quality high protein wheats and 
were willing to pay good premiums for 
this character of wheat. This active 
demand was reflected in_ a continued 
good demand for the United States 
wheat as Canadian wheat has been slow 
coming onto the market. Reports from 
the prairie provinces indicate that 60-70 
per cent of the crop has now been 
threshed, but that considerable of the 
wheat being marketed is damp and not 
of high quality. United States exports 
to date have totaled around 100,000,000 
bushels, or nearly one-half of the amount 
which it is estimated will be available for 
export this year. 

Winter Wheat Advances. 

The hard winter wheat markets re- 
flected the continued good export de- 
mand and advanced 2 to 3 cents per 
bushel. Premiums for high protein 
wheat, however, continued to decline as 
most of the export sales were of No. 
2 hard winter and elevators were buy- 
ing low-grade wheat to mix with their 
high grade stocks to make the export 
grade. Hard winter wheat sold at Fort 
Worth toward the close of the week at 
$1.55 per bushel, the highest price for 
the season for cash wheat. At Kansas 
City export bids were around $1.55% 
for No. 2 hard winter delivered on track 
at Gulf ports. Protein premiums were 
reduced to 3 cents over the Kansas City 
December quotations for 12 per cent 
protein No. 2 hard winter wheat, while 
12% per cent sold at 4 cents over and 
18 per cent at 4% cents over the Kan- 
sas City December. 

Soft winter wheat prices advanced 
with the hard winter wheat market but 
the demand was not active and No, 2 
red winter sold at St. Louis below the 
December quotations. Southern mills 
immediate shipment but were inquiring 
were practically out of the market for 
for wheat for deferred delivery. 

Ocean Rates High. 

Export demand was very active on 
the Pacific Coast notwithstanding the 
high ocean freight rates, which were 
quoted at about $10.45 per ton to Eu- 
rope from Columbia River points. All 
liner space was booked until the first 
of January with some bookings up to 
the first of April. Freight rates are 
now the highest since 1920, but export- 
ers are still making new sales to the 
United Kingdom. As high as $1.45 was 
paid for soft and western white wheat 
at Portland during the week. Farmers 
were reported to be free sellers at 
present quotations. Mills were practi- 
cally out of the market as flour prices 
were too low for them to compete with 

’ the exporters for wheat. 

Rye prices were also advanced about 
8 cents with a good milling demand for 
the better grades. Receipts were not 
large but stocks have been increasing 
moderately and total about 12,102,000 
bushels at the principal markets. 

Corn Receipts Gain. 

Receipts of corn at the principal mar- 
kets were increased materially during 
the week and were the largest for sev- 
eral months. Farmers were marketing 
old corn freely preparatory to the move- 
ment of the new crop. The first car of 
new corn was received at Omaha during 
the week and graded No. 6 on account 
of 22 per cent moisture and sold at 67 
cents per bushel. Demand for corn has 
continued of good volume and sufficient 
to absorb current receipts. Corn from 
the central western markets was being 
sold to the West Coast and other west- 
ern markets. Southern demand was 
fairly active and mills also continued to 
teke fair amounts. White corn was at 
a premium of about 1 cent per bushel 
at all of the central western markets. 
No. 8 yellow was selling at from 76% 
cents to 77 cents in the principal mar- 
kets of the corn belt. 

The oats market held firm, particu- 
larly for the dry oats of the higher 

es. ‘Texas oats which were quoted 
‘at Fort Worth at 48 cents to 50 cents 
for No. 2 red oats were being quoted 
below prices from northern markets in 
competing territory. Cereal mills and 
shippers were the principal buyers in the 
more northern markets where No. 3 
white oats were being quoted at around 
44 cents to 45 cents per bushel. 
Hold for Higher Prices. 

Barley markets in the Central West 
were slightly lower. Maltsters were tak- 
ing desirable qualities which were sell- 
ing at 74 cents to 76 cents per byshel 
at Milwaukee. The Pacific Coast barley 
market was firmer, good malting barley 


é 
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Agriculture 


Certified Poultry Market 
In Virginia Is Sustained 


The demand tor certified flocks of 
chickens and certified hatcheries is good 
in Virginia, the Department of Agricul- 
ture says. The full text of its announce- 
ment follows: 

The first reports received by the Vir- 
ginia Division of Markets, showing re- 
sults gotten by hatcheries that were certi- 
fied under the system started last spring, 
indicate that complaints by purchasers 
had been reduced 50 per cent as a result 
of their hatching and selling only certi- 
fied baby chicks, states J. H. Meeks, Di- 
tector. One hatchery reports that the 
nurnber of complaints received dropped 
off 95 per cent, even though it has been 
much more difficult the past season to 
satisfy customers than it usually is. The 
dernand for certifying flocks and hatch- 
eries is good and there will be a con- 
siderable increase im this work, Meek 
believes. 


September Exports 
Of Grain $15,000,000 
Higher Than in 1925 


Department of Commerce 
Figures Show Nine-Month 
Total Lower Than 
Last Year’s. 


The Department of Commerce has an- 
nounced, in its monthly statement on 
grain exports, that total exports of grain 
and grain products from the United 
States in September had a value of $50,- 


950,000, as compared with $35,898,000 for 
grain and grain products exported dur- 
ing September, 1925. For the nine 
months ended with: September, 1926, the 
value of principal grains and grain 
products exported was $253,893,000, as 
cornmpared with $292,848,000 for the cor- 
responding period of 1925. 

Grain and grain products exports for 
September, 1926, although above those 
for the same month of 1926, were under 
those for August, 1926. In that month 
commodities of this nature exported had 
a value of $55,694,000, as compared with 
$50,950,000 for September, 1926. 

Exports of wheat for September, 1926, 
were far in excess of those for Septem- 
ber, 1925, but under the exports for Au- 
gust of 1926. For the surveyed month 
wheat exports totaled 23,700,000 bushels, 
with a value of $33,665,000, while for 
September, 1925, they were 9,391,000 and 
$14,810,000, respectively. In August, 
1926, they were 28,995,000 bushels and 
$41,992,000 in value. For the nine- 
month period ended September, 1926, to- 
tal exports of wheat amounted to 96,- 
643,000 bushels, with a valuation of 
$142,265,000, while for the correspond- 
ing period of 1925 the figures were 73,- 
781,000, and $130,634,000, respectively. 

Feed Exports Lower. 

Exports of feeds in September, 1926, 
had a value of $1,835,000, which was 
slightly below the figure of $1,962,000 
for exports of the same commodities in 
September, 1925. The figure was an in- 
crease, however, as compared with ex- 
ports for August, 1926, which had a 
value of $1,692,000. For the nine-month 
period ended with September, 1926, to- 
tal exports of feeds had a value of $18,- 
243,000 as against $23,343,000 for the 
nine-month period ended with September 
of 1925. 

Hops, starch, yeast and baking powder 
exports showed an increase as compared 
with September, 1925. For the current 
surveyed month these exports had a 
value of $122,000 as compared with 
$98,000 in September, 1925. In August, 
1926, the value of these exports was 
$124,000. For the nine-month period 
ended with September, 1926, total valu- 
ation of these emports was $1,169,000, 
as against the aggregate value of $1,- 
124,000 for the corresponding nine 
months of 1925. 

The tabulated statement of the 
Department of Commerce, detailing 
the export figures for September, 
1926, as compared with September, 
1925, and August, 1926, and also 
comparative figures for the nine 
months ended with September, 1926, 
as compared with the same period 
of 1925 will be published in the is- 
sue of October 26. 


being quoted at $1.50 per 100 pounds. 
Farmers were generally holding for 
higher prices but exporters were taking 
only moderate amounts, as the scarcity 
of ocean freight space has seriously 
hampered the exports of barley from 
San Francisco and other Pacific Coast 
ports. 

European prices were practically un- 
changed, but receipts were reflecting the 
scarcity of cargo space and the light 
shipments. Chilean barley being re- 
ceived in England is reported of disap- 
pointing quality. The Canadian barley 
being imported is mostly No. 3 and use- 
less for malting purposes. Exports from 
North Africa have ceased and trade re- 
ports indicate that some barley may have 
to be imported by that country. France 
and Germany were reported buying bar- 
ley from Denmark, Poland and Sweden. 

Flax Market Is Firm. 

The flax market held firm and prices 
advanced. Receipts were of moderate 
volume but total arrivals to date at both 
Minneapolis and Duluth have been much 
smaller than last year and reflect the 
smaller crop and the slow movement. 
The large surplus of flax still available 
for export from Argentina continued to 
be a depressing factor in the United 
States market. 
tina to the United States totaled about 
440,000 bushels for the week. Argen- 
time seed for November shipment was 
quoted at the close of the week at Buenos 
Aires at $1.62 per bushel. Minneapolis 
December quotations advanced about 7 
cents and closed October 22 at $2.2414 
per bushel, 


Shipments from Argen- | 


Firmer Tone Noted 
In Butter Market 
At Close of Week 


Review by Bureau of Agri- 
cultural Economics Says 
“Wholesale Milks” Ad- 
vanced in Chicago. 


The Bureau of Agricultural Economics 
of the Department of Agriculture in its 
weekly review of the butter markets, is- 
sued October 23, reports that markets 
opened steady and developed a firmer 
tone as the week progressed. Closing tone 
was firm, the report says, except at Bos- 
ton, where fresh butter is meeting com- 
Petition of storage goods. 

The report states that production con- 
ditions are unfavorable throughout the 
producing sections, and that cheaper feed 
should result in free feeding after the 
cows are placed in the barns, and thus 
maintain a heavy flow of milk. Some 
foreign butter is reported at New York. 

The full text of the review follows: 

The butter markets during the week 
ending October 23 opened in a steady 
position but developed a firmer tone as 
the week progressed. Prices on the 
eastern markets held unchanged, but the 
closing tone was firm except at Boston, 
where fresh butter is meeting competi- 
tion in the form of storage goods and 
was therefore not so readily salable. 

Prices Advance in Chicago. 

The better grades of “wholesale milks”’ 
were in light supply at Chicago, with 
buyers showing considerably more in- 
terest. The receivers experienced no dif- 
ficulty in clearing each day’s arrivals 
quite readily at attractive prices, result- 
ing in price advances of two cents on 92 
scores. Centralized cars also advanced 
sharply during the week, but at no time 
could the demand have been called ac- 
tive. The strengthening of the sentiment 
and advance on the December options 
was in a measure responsible for the ad- 
vances in centralized cars at Chicago. 

It is difficult to determine the cause 
of the firmness but reports on produc- 
tion were evidently an important factor. 
Early in the week advices, from some 
of the larger producers, were that the 
make of butter was showing a further 
shrink from the previous week. Due to 
these advices and slightly lighter ar- 
rivals during the first few days confi- 
dence in the situation was more gen- 
eral and operators became more active, 
resulting in the development of a small 
amount of speculative buying. 

Interest in storage butter improved 
considerably during the week under re- 
view. For some time past many of the 
larger operators on the eastern markets 
especially have been using storage but- 
ter and the lighter supply of fine butter 
caused still more of the users to turn to 
storage goods. At times fresh arrivals 
were neglected on some of these eastern 
markets due to the larger use of storage 
butter and the market on fresh appeared 
top heavy. At the close of the week, 
however, all markets were firm. 

Storage Holdings Reduced. 

The out-of-storage movement on but- 
ter has been quite satisfactory during 
the current week. The net reduction in 
holdings in the four cities for the first 
20 days of October has exceeded that of 
the corresponding period a year ago by 
over 1,000,000 pounds. This was par- 
tially offset by lighter movement in the 
six markets, but all in all, the move- 
ment was favorable and undoubtedly 
was responsible in a measure for the 
firmness prevailing at present. 

Conditiofs in general throughout the 
producing sections are quite favorable 
for a comparatively large make of but- 
ter during the next few months. Cattle 
are reported in excellent physical condi- 
tion due to the late fall rains which 
maintained ample pastures so that cattle 
will go on winter feed in much better 
shape than last year. Concentrated 
dairy feeds are lower in price, being 
$2.75 on wheat bran, $5.65 on gluten 
feed and $10-$25 on cottonseed meal, 
per ton cheaper than a year ago. This 
cheaper feed should result in fairly free 
feeding after the cows are placed in the 
barns, thus maintaining a heavy flow 
of milk. 

Production reports of the American 
Association of Creamery Butter Manu- 
facturers for the week ending October 
16, show a decrease of 4.7 per cent from 
last year and 6.8 per cent from the 
previous week. 

Prices on foreign markets have de- 
clined to a point where importations are 
again possible. Arrivals at New York 
during the week were 400 casks of Swed- 
ish and 200 casks of Siberian with 300 
more casks of Swedish and 200 casks 
of Siberian on the water. Asking prices 
were higher at the close of the week 
and no heavy shipments are anticipated. 


Holds Road Makers 
Should Know Soils 


Agriculture Department Tells 
How Various Types Can 
Affect Highways. 


|’ The Department of Agriculture points 
out in a recent statement that knowledge 
of the properties and behavior of types 
of soil is of importance to the highway 
engineer as well as to the agriculturist, 
and that the Bureau of Public Roads 
and the Bureau of Soils often cooperate 
in solving problems in highway engineer- 
ing. 

The full text of the statement follows: 

Knowledge of the properties, constitu- 
ents, and behavior of different types of 
soil has not only an agricultural bearing 
but is of great importance to the high- 
way engineer. Hence it often becomes 
necessary for the specialists of the Bu- 
reau of Soils of. the United States De- 
Apartment of Agriculture to cooperate 
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Construction of Vale Reclamation Pro ject 


In Oregon Approved by President Coolidge 


Department of the Interior Anticipates $3,590,000 De- 
velopment Will Return Cost of Building in 40 Years. 


The Department of the Interior has 
just announced that President Coolidge 
has approved the construction of the 
Vale reclamation project in Oregon. The 
President’s action was based on the rec- 
ommendation of Secretary of the Interior 
Work, his approval being needed, it was 
pointed out, to give authority to make 
contracts for the project's construction. 

In his recommendation to the Presi- 
dent, Secretary Work outlined the water 
supply, engineering features, cost of con- 
struction, land prices and probable cost 
of development, and other phases of the 
proposed project. © The construction will 
cost $3,590,000, it is estimated, which 
sum will probably be returned to the 
reclamation fund in the period of 40 
years fixed by the contract with the 
Vale, Oregon, Irrigation District. Under 
the plan outlined yearly payments pro- 
rated according to acreage will be paid 
by the settlers on the project. 


To Proceed With Work. 


The full text of the department’s state- 
ment, including the letter of recommen- 
dation from Secretary Work to Mr. Codol- 
idge, follows: 

Announcement of official approval by 
the President of the construction of the 
Vale reclamation project in the State 
of Oregon at an estimated cost of $3,- 
590,000 has just been made at the De- 
partment of the Interior. 

The President’s action gives author- 
ity to make the necessary contracts and 
proceed with the work of building the 
project. It was based on recommenda- 
tions of Secretary of the Interior Work, 
whose letter in full follows: : 

The President, 
The White House. 
My dear Mr. President: / 

Section 4 of the Act of June 25, 1910 
(86 Stat., 835), provides in effect that 
after the date of that act no irrigation 
project to be ‘constructed under the Act 
of June 17, 1902 (32 Stat., 388), and acts 
amendatory thereof or supplementary 
thereto, shall be undertaken unless and 
until the project shall have been rec- 
ommended by the Secretary of the Inte- 
rior and approved by the direct order of 
the President. 


Statute is Outlined. 


Subsection B, Section 4, Act of Dec- 
ember 5, 1924 (48 Stat. 701), provides 
as follows: 

“That no new project or new division 
of a project shall be approved for con- 
struction or estimates submitted there- 
for by the Secretary until information 
in detail shall be secured by him con- 
cerning the water supply, the engineer- 
ing features, the cost of construction, 
land prices, and the probable cost of 
development, and he shall have made 
a finding in writing that it is feasible, 
that it is adaptable for actual settle- 
ment and farm homes, and that it will 
probably return the cost thereof to the 
United States.” 

The various features requiring in- 
vestigation and report under this sub- 
section will be discussed in connection 
with the Vale project in Oregon in 
the order in which there presented as 
follows: 

Water Supply—Source: Warmsprings 
Reservoir of the Warmsprings Irrigation 
District on the Malheur River. The 
water and storage right necessary for 
the development of the project would be 
purchased at cost from the Warm- 
springs Irrigation District. A portion 
of the purchase price for storage, $150,- 
000 to $200,000, is to be expended in 
the construction of a drainage system 
for the Warmsprings Irrigation District. 
This district is at present in serious 
financial difficulties due, mostly to the 
development of seepage which has not 
been remedied because of a lack of 
finances. 


Records Indicate Shortage. 


Shortages—Past records indicate that 
with the storage now available short- 
ages will occur in the drier years. Pro- 
vision has been made in the contract 
for sufficient funds to provide additional 
storage by rasing-the Warmsprings Dam, 
should these shortages prove serious. 

Storage capacity—The Warmsprings 
Reservoir has a normal capacity of 170,- 
000 acre-feet. By the installation of 
crest-control gates the reservoir surface 
may be raised 4 feet, thus providing 
additional capacity which may be 
utilized as hold-over storage. This 
would give a total reservoir capacity 
of 190,000 acre-feet. 

Engineering Features—Storage: Ad- 
with those of the Bureau of Public 
Roads in investigations in localities hav- 
ing peculiar soil conditions to throw 
light on problems in highway engineer- 
ing. 

It has been shown, for instance, that 
the clay soils in the eastern part of 
Texas and in the Piedmont region pos- 
sess the properties indicated by a low 
ratio of silica to iron plus alumina, and 
are probably the best to meet the re- 
quirements of good highway subgrade 
material. 

In southeastern Ohio, again, it was 
found that hillside slipping of masses of 
soil and subsoil material in the extensive 
area of Upshur soils of that region had 
completely demolished sections of re- 
cently laid concrete roads. Similar de- 
structive sliding connected with this 
type of soil has occurred in southwestern 
Pennsylvania and in many parts of West 
Virginia. The problem seems to be one 
that will require serious attention from 
highway engineers. 

Another example of the cooperation 
between soil and road experts is the 
Black Waxy Belt of Texas, where, in 
the opinion of the soil expert, the black 
clay of the region is not the best mate- 
tial upon which to lay hard surfacing. 
It tends to swell and shrink according 
to extremes of moisture. Other avail- 
able road material is advised for use in 
the subgrade. 


dition of crest-control gates to present 
dam at Warmsprings Reservoir. 

Diversion—a diversion weir about 12 
feet high and 150 feet long will be re- 
quired on the Malheur River. Location 
will be about one mile west of Namorf 
station on the Oregon Short Line (On- 
tario-Crane branch). 

Main Canal—Located on north side of 
river for one mile. Near Namorf sta- 
tion the canal crosses the river by a 
steel flume on a steel bridge., It then 
parallels the river for four miles and 
again crosses the river by a circular 
concrete siphon. At two intermediate 
points steel flumes would be required. 
On the remainder of the canal line within 
the canyon there would be 9,715 feet of 
concrete bench flume. 

Power and Pumping Plants—On the 
Harper division a pumping plant is 
planned to provide water for about 2,- 
000 acres, power being secured by drop- 
ping water back to the river. 

Drainage—Bench lands have compara- 
tively good natural drainage, with fre- 
quent water courses for removing waste 
water. Following irrigation a moderate 
amount of drainage will be needed. 

Cost of construction, cost by features, 
storage, $690,000; main canal, $2,500,000; 
laterals, $280,000; drainage, $120,000; 
total, $3,590,000. f 

Land Prices and Probable Cost of De- 
velopment—The project lands have been 
appraised by a board of three members, 
one appointed by the Department, an- 
other by the District, and the third 
selected by these two. Their report, 
approved by me, establishes an average 
value of $11 per acre for the irrigable 
land, without improvements. Land too 
high in elevation to be irrigated, or of 
uneven surface, was appraised as low as 
$1.25 an acre. Contracts will be made 
with the land owners for sales to settlers 
at not to exceed these prices to prevent 
speculation. Nearly 40 per cent of the 
project lands are owned by two com- 
panies. 

About 15 per cent of the lands are 
still held by the Government and would 
be allotted to selected settlers. 


Cites Data on Project. 

Finding Regarding Feasibility of Pro- 
ject—The foregoing data justify the con- 
clusion that the project is feasible from 
an engineering and economic standpoint, 
and I accordingly so find and declare. 

Adaptability of Land to Settlement 
and Farm Homes—The Vale project is 
based on the purchase of one-half the 
Warmsprings Reservoir. This enables 
82,000 acres in the Warmsprings District 
to be reclaimed through drainage and 
will enable the 500 settlers who have 
farms in this district to resume their 
profitable cultivation. The stored water 
which is to be purchased is to be used to 
irrigate land in the vicinity of Harper 
and Vale, Oregon, by a canal diverting 
from the Malheur River about 10 miles 
above Harper and paralleling the Mal- 
heur River and Willow Creek to Jamie- 
son, Oregon. It will supply water to 
28,350 acres classed as susceptible of 
profitable cultivation under irrigation. 
About 2,400 acres in the vicinity of 
Jamieson and 400 acres near Harper now 
receiving an inadequate water supply are 
included in the project. The average 
construction cost is about $1.25 an acre. 


Climate Is Temperate. 

The climate and soils of the project 
are adapted to the production of all 
temperate zone crops and fruits with 
yields equal to those obtained on the 
Boise project. The main crops that can 
be profitably grown under irrigation are: 
Alfalfa, the small grains, Indian corn, 
red clover, potatoes, and many others 
of minor importance. Topography is 
generally excellent. A soil survey by the 
Bureau of Soils indicate deep and fertile 
soils over the greater part of the project. 
A detailed classification of the land on 
the basis of three classes of profitably 
productive land indicates one-half of all 
the land to be of the first class and the 
balance divided between second and third 
class. Branch lines of the Union Pacific 
Railroad are at a maximum distance of 
four miles from the irrigable land. The 
town of Vale, county seat of Malheur 
County, Oregon, especially will benefit by 
the construction of this project, and sev- 
eral smaller communities will grow and 
profit thereby. : 

The 28,350 acres requiring a full water 
supply is in its natural state adapted 
only to grazing stock and even then only 
for a short period in each year, due en- 
tirely to the low rainfall in that region. 
Dry farming has been tried but failed. 
With an ample water supply for irriga- 
tion this area will sustain a highly in- 
tensified agriculture and make homes for 
from 400 to 500 additional families. In 
addition to this it will rehabilitate the 
Warmsprings Irrigatién District; hav- 
ing an irrigable area of about 32,000 
acres, thus saving the investments al- 
ready made by many American farmers 
therein. 

Probable return to reclamation fund 
of cost of construction.—The next decla- 
ration required is that the cost of con- 
struction will probably be returned to 
the reclamation fund. This is interpreted 
to mean that it will be refurned within 
the period fixed in the contract with the 
Vale, Oregon, Irrigation District, which 
is in 40 years from the time the public 
notice that the works are completed is 
issued by the Secretary. 


To Cost $125 Acre. 

The average construction cost is esti- 
mated at about $125 an acre, making the 
yearly construction payment about $3.10 
an acre. The estimated yearly crop in- 
come is $37.50 an acre. It would seem 
that this would enable construction and 
operating cost to be paid without hard- 
ship to the settlers. 

Some of the causes of delinquencies in 
repayments which have occurred on exist- 
ing projects will be averted on the Vale 
project. One is the injurious effect of 
land speculation, which will be prevented 


by requiring the largé.private land hold- | Interior stocks .....1,076,125 
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Public Lands’ 


ings to be subdivided and sold to settlers 
at a fair price. Provision will be made 
for giving the farmers practical advice 
in farm development and in working out 
a crop program. Settlers on the public 
lands of the Vale project will be selected, 
as provided in recent legislation. Such 
selection is destined to be an important 
factor in the development and solvency 
of future projects. It is recognized that 
the feasibility of reclamation depends on 
securing suitable settlers. The funda- 
mental requirement for the success of 
Federal reclamation has been stressed by 
this Department during the past two 
years. It is a vital element in all calcu- 
lations and forecasts. 


Return of Cost Predicted. 


Settlers will begin the farm develop- 
ment of this project under the following 
favorable conditions: Increase in agri- 
cultural production in the nation is not 
keeping pace with increase in population. 
They will realize at the outset that their 
farms must be intensively cultivated and 
will be helped to organize for coopera- 
tion in production and marketing. 

The favorable conditions heretofore re- 
cited and the newly established policy of 
the bureau will justify the belief that 
this project will return the cost thereof. 

Because this is regarded as one of the 
projects best suited to the needs of set- 
tlers and appropriate for development 
under the reclamation law, I recommend 
its approval and the issuance of the nec- 
essary authority to this department to 
make contracts for its construction, and 
to proceed with the work. 

Very truly your, 
HUBERT WORK. 

Approved: 

CALVIN COOLIDGE, President. 


Cotton Prices Drop 
To Lowest Levels 
Of Present Season 


Department of Agriculture 
Weekly Review of Trade 
Shows Decline of Cent 
Per Pound. 


The Department of Agriculture, Bureau 
of Agricultural Economics, in its review 
of the cotton trade for the week October 
16-22, reports declines amounting to 1 
cent per pound with quotations touching 
new low levels for the season. Further 
large crop production figures and free 
marketing of the new crop due to heavy 
ginnings are among bearish factors, the 
report says: 

The full text of the report follows: 

The undertone of the cotton market 
during the week October 16-22 was 
heavy with declines for the week amount- 
ing to about 1 cent per pound, with quo- 
tations touching new low levels for the 
season. Among the bearish factors were 
reports of further large crop production 
figures, some trade estimates placing 
them at over 17,000,000 bales, and the 
very free marketing of the new crop 
due to heavy ginnings. Reports indi- 
cated that American mills have a good 
volume of business on their books and 
although they are buying raw material 
in comparatively small quantities they 
will probably have to enter the market 
sooner or later on a larger scale. 

On October 21 the Department of 


Commerce announced that according to 
preliminary figures 32,134,682 cotton 
spinning spindles were operated at some 
time during the month of September 
compared with 31,321,936 for August 
and 31,571,554 for September, 1925. 


New York Futures. 


On the New York Evchange December 
future contracts were down 105 points 
for the week, closing at 12.28 cents and 
on the New Orleans Cotton Exchange 
they were down 111 points, closing at 
12.29 cents. On the Chicago Board of 
Trade December futures declined 101 
points, closing at 12.38 cents. 

Sales of spot cotton in 10 designated 
markets were moderate, amounting to 
231,927 bales, compared with 243,844 
bales last week and 226,814 bales for the 
corresponding week last year. The de- 
cline in spot cotton was in full sympathy 
with that in the futures markets, the 
average price of Middling spot cotton in 
10 markets having declined 97 points 
during the week, closing at 11.92 cents 
per pound. A year ago the price stood 
at 20.89 cents. 

Exports for the week amounted to 
358,689 bales, compared with 291,941 
bales for the corresponding week last 
season. Total exports from August 1 to 
October 22, were 2,102,359 bales, com- 
pared with 1,987,034 bales a year ago. 
Figures include exports to Canada from 
August 1 to September 30. 

Cotton Movement. 


Certificated stock at New York on 
October 22 was 71,828 bales; at New 
Orleans, 25,833, and at Houston-Gal- 
veston, 6,244. Total stocks, all kinds at 
New York, 90,926; New Orleans, 408,- 
583; Houston, 611,934, and Galveston, 
527,886. 

New York future contracts closed: 
December, 12.28 cents; January, 12.37 
cents; March, 12.60; May, 12.80. New 
Orleans closed: October, 12.24 ecnts; 
December, 12.29; January, 12.85; March, 
12.51; May, 12.69. Chicago closed: Oc- 
tober, 12.83 cents; December, 12.38; Jan- 
uary, 12.48; March, 12.64; May, 12.90. 
New Orleans spot .cotton, 12.20 cents 
per pound. ' 

Cotton movement (in bales) from 
August 1 to October 22, 1926, with com- 
parisons: 

1926 

4,039,015 

2,092,370 
1,791,484 


1925 
3,148,798 
1,188,319 
8,904,861 
1,385,045 


Port receipts 
Port stocks 
Interior receipts ... 


Reclamation 


Irrigation 


Hearing Announced 


On Oil Shale Placer 
Claims in the West 


Applications for Patents on 
Public Lands in Colorado, 
Utah and Wyoming to 
Be Discussed. 


The Department of the Interior on Oc- 
tober 22 made announcement of a public 
hearing to be held in the office of Secre- 
tary of the Interior Work, December 1, 
to consider the validity of oil shale lo- 
cations on public lands and applications 
for patents on public lands in the States 
of Colorado, Utah and Wyoming. It is 
stated that the hearing would be held in 
view of the fact that various persons had 
expressed an interest or requested to be 
heard on the subject and anyone who 
desires to do so may submit his views 
orally or in writing, make a statement of 
fact or discuss the law applicable to the 
situation. 

The announcement, in full text, fol- 
lows: 

The act of February 25, 1920, com- 
monly known as the general leasing law, 
provided .that thereafter oil shale and 
certain other mineral deposits shall be 
subject to disposition only in the form 
and manner provided by said general 
leasing act, “except as to valid claims 
existent at the date of the passage of 
this act, and thereafter maintained in 
compliance with the laws under which 
initiated, which claims may be perfected 
under such laws, including discovery.” 

The records of the Department of the 
Interior show that prior to the enact- 
ment of the general leasing law numerous 
locations under the placer mining laws 
had been made upon alleged oil shale de- 
posits, particularly in the States of Colo- 
rado, Utah, and Wyoming. Some appli- 
cations for patents are pending before 
the department, and numerous other oil 
shale claims are under investigation in 
the field. 

These cases involve not only a deter- 
mination of the facts pertinent to each 
case, but determination under the law as 
to what constitutes a sufficient discovery 
to support the claim of an oil shale placer 
locator who is seeking or intends to seek 
patent under the general mining law. 

In view of expressions of interest or 
requests to be heard by various persons 
on this subject, the Secretary of the In- 
terior has announced that on December 
1, 1926, at 10 a. m., he will hold in his 
office a public hearing upon this subject. 
At that time and place any person in- 
terested and desiring to submit his oral 
or written expression of views, state- 


ments of fact, or discussion of applicable 
law, will be heard. 


Gunpowder Offered 
For Farm Fertilizer 


Unserviceable War Ammunition 
Available for Exchange for 
New Material. 


[Continued From Page 1.] 

the Secretary of War to exchange 
deteriorated and unserviceable ammuni- 
tion and ammunition components for 
serviceable ammunition and ammunition 
components. Authority was also given 
for the exchange of deteriorated and 
unserviceable ammunition in return for 
the service and work of reconditioning 
and reclaiming ammunition which is be- 
coming unfit for use. 

The Chief of Ordnance has been 
charged by the Secretary of War with 
carrying out the work enjoined by this 
act, and a small organization has been 
see’ up in the office of the Chief of 
Ordnance, Room 3802 Munitions Build- 
ing. 

Smokeless Powder Offered. 

As the first action under this au- 
thority, there has been issued a circular 
proposal offering approximately 3,- 
000,000 pounds of deteriorated smoke- 
less powder for 8-inch guns. This 
is located at the Picatinny Arsenal, 
Dover, N. J., and will be exchanged 
either for new powder suitable for 75 
mm, guns, or for strip brass suitable for 
the manufacture of .30 caliber cartridge 
cases. 

“ Bids for this exchange will be opened 
on November 15 by the Commanding 
Officer, Picatinny Arsenal, Dover, N. J. 

Soon there will be offered a consider- 
able quantity of.completely loaded large 
caliber shell, components of large caliber 
shell, and shrapnel, located at the Curtis 
Bay Ordnance Reserve Depot, Curtis 
Bay Md., and Raritan Arsenal, Metuch- 
an, N. J. It is hoped that definite pro- 
posals covering the material at Curtis 
Bay and Raritan will be ready for issue 
by November 1. 

The gross market value of the mer- 
chantable scrap and explosive ready for 
immediate exchange at Picatinny, Curtis 
Bay and Raritan, will probably exceed 
$1,000,000. Other deteriorated and un- 
serviceable ammunition will be offered 
from time to time in the future, 

Considerable interest in this plan has 
already been indicated by various com- 
mercial concerns. 

TS 
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Into sight 
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takings 
World’s visible sup- 
ply of American 
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. Science 


Beacons 


Explosive Mineral 
Reported Found in 
Mexican Silver Ore 


Smithsonian Institution Geol- 
sogist Also Brings Back 
Gypsum Crystals Six 

» Feet in Length. 


[Continued From Page 1.] 
Smithsonian Institution and the Min- 
eralogical Department of Harvard Uni- 
versity to begin the first: thorough min- 
eralogical survey of Mexico yet under- 
taken. ss 


Doctor Foshag collected the “explod- 
ing”? mineral from the mines at Velar- 
dena in the State of Durango. The min- 
eral is called Hillebrandite and is found 
in no other place in the world. Its dis- 
covery was marked by a series of explo- 
sions in the mine when the men were ex- 
tracting silver ore. The explosions had the 
sound and the effect of charges of dyna- 
mite, cracking out great gaps in the tun- 
nel. They are believed to be due to high 
pressure; that is, the space in which the 
mineral formed was insufficient for it and 
as soon as the tunnel gave it an outlet it 
burst. 


Mine Produces Velardenite. 


This same mine produced still another 
mineral which is found nowhere else in 
the world, “‘Velardenite,” while a third 
mineral, Spurrite, was first discovered 
there. All three are found in great quan- 
tities in this mine. 

Ndica, in Chihuahua State, produced 
the mammoth gypsum crystals which the 
Smithsonian geologist brought back. The 
gypsum is found in a cave in the silver 
and lead mine there. The crystals meas- 
ure up to six feet in length and are eight 
and ten inches thick. They are the largest 
known gypsum crystals in the world. 

At Sierra Mojada in the State of Coa- 
huila, Doctor Foshag found methods of 
mining in use which were practiced by 
the Spanish Conquistadores three and 
four centuries ago. Peons carry the lead 
and silver ore on their backs up steps 
made of notched logs for distances of 75 
feet or more. Some of the big men carry 
the enormous load of 220 pounds, and 
boys of 14 carry 100 pound loads. The 
sack of ore is held to the back by a cloth 
band supported by the forehead. In the 
old Spanish days this was the poorest 
paid work, but it is now the highest 
paid. The men prefer the primitive 
notched logs to ladder. The peculiar con- 
formation of the mine makes this method 
the most efficient. 

This mine was discovered some years 
ago by a band of smugglers while they 
were making a detour through the hills 
to escape pursuit. 

One of the biggest mines in Mexico, 
with over 500 miles of underground tun- 
nelling, was also visited by Doctor Fo- 
shag. The difficulties of operating this 
mine are greatly increased by the im- 
mense volume of water present. Six 
thousand gallons a minute are pumped 
out of it, and if the pumps stop for any 
reason the water rises with dangerous 
rapidity. The deepest shaft is 2,200 feet. 
_ An usual combination of gold and pitch- 
blende—the ore from which radium is 
taken—is found at Placer de Guadalupe, 
Chihuahua, which Doctor Foshag also vis- 
ited. 

As a result of his expedition Doctor 
Foshag brought back to the Smithsonian 
two tons of mineralogical specimens. This 


is the largest collection ever taken out of | 


Mexico and marks the first step in an 
adequate study of mineralogy of the 
country. Practically all of the limestone 
ore deposits of northern Mexico were cov- 
ered and a monograph on the subject will 
be prepared. Doctor Foshag reports ex- 
cellent cooperation from government offi- 
cials and mine owners alike. 


Approval Is Given 


~ For Piles in Rivers 


Department of War Announces 
Authorization for Four 
Civilian Projects. 


THe Department of War has just made 
the following announcement regarding 
civilian engineering projects approved by 
the Department: 

Maj. Gen. Edgar Jadwin, Chief of En- 
gineers, has authorized District and Di- 
vision Engineers to issue permits to con- 
struct structures in rivers and harbors 
as follows: 

1. Col. W. J. Barden, District Engi- 
neer, Seattle, Wash., for the Pacific Tele- 
phone and Telegraph Company to place 
a submarine cable across Duwamish Wa- 
terway at Michigan Street, Seattle, 
Wash. 

2. Col. C. W. Kutz, District Engineer, 
Pittsburgh, Pa., for the Vesta Coal Com- 
pany to construct a pile fender on the 
Monongahela River at Vestaburg, Wash- 
ington County, Pa. 

8. Col. F. C. Boggs, District Engineer, 
Second New York District, for the North- 
ern New Jersey Oil Company to con- 
struct and temporarily maintain three 6- 
inch oil lines and four pile clusters and 
four protective piles in the Passaic River 
at Newark, N. J. 

4. Col. W. B. Ladue, Division Engi- 
neer, Northeast Division, for E. O. Law- 
son to construct a wharf in Southport 
Harbor, Southport, Conn. 


Rational Guard Gains 
60 Units in 14. Months 


The National Guard gained 60 units 
during the period covered by the fiscal 


year 1925-26 and the first two months of | 


the fiscal year 1926-27, according to an- 
nouncement by the Militia Bureau of the 
Department of War. In the same period 
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Defense 


| More Navy Ships Assigned 
For Navy Day Observance 


For the celebration of Navy Day, the 
U. S. S. Maury will go to Providence, 
R. I., and the U. S. S. Mahan to Yonkers, 
N. Y. The announcement is in full as 
follows: 

The Navy Department announces the 
assignment of two additional ships for 
Navy Day, October 27, to Atlantic coast 
ports. The light mine layer Maury will 
go to Providence, R. I., and the light 
mine layer Mahan to Yonkers, N. Y. 


Beacon Sites Leased 
Along Mail Routes to 
Guide Night Flyers 


Aeronautics Branch of De- 
partmnet of Commerce 
Also Makes Provisions 

for Landing Fields. 


William P. MacCraken, jr., Assistant 
~Secretary of Commerce for Aeronautics, 
has announced, in a statement, that ap- 
proximately 1,200 miles of airways have 
been surveyed by extention superintend- 
ents of the aeronautics branch of the 
Department of Commerce, and that at 
intervals of 10 miles along these routes, 
leases have been signed for the use of 
sites for lights. 

These 1,200 miles, Mr. MacCracken’s 
statement pointed out, represent por- 
tions of contract air mail routes over 
which present schedules require flights 
in darks hours of the late evenings and 
early mornings. It is expected, the 
statement added, that, eventually, all 
areas of the airways will be equipped 
with lighting apparatus, and night flying 
will be possible over all routes. 

The full text of the statement follows: 


Sites for Beacons and Landings. 

Approximately 1,200 miles of airways 
have been surveyed by the flying exten- 
sion superintendents of the aeronautics 
branch of the Department of Commerce. 

At intervals of 10 miles along these 
routes, leases have been signed for the 
use by the Department of Commerce of 
sites for lights. Every 30-mile interval, 
intermediate landing fields have been 
leased by the Government. 

These surveyed 1,200 miles represent 
portions of the contracted air mail 
routes, which are required by -present 
schedules to be flown in the dark hours 
of late evenings and early mornings. 
Eventually, the unlighted areas of the 
airways will be equipped and night fly- 
ing will be possible over the entire dis- 
tance. 








Routes to Be Lighted. 

Following are the routes on which 
lighting is being installed, together with 
the approximate number of miles lighted: 

New York to Boston, 185 miles; St. 
Louis to Chicago, 277 miles; Dallas to 
Chicago, 345 miles; Los Angeles to Salt 
Lake City, 140 miles; Pasco to Elko, 100 
miles; Twin City to Chicago, 80 miles 
and Cheyenne to Pueblo, 160 miles. 

Deliveries are about to begin on the 
contracts let for the lights, towers, wind 
indicators, generating sets and other ma- 
terial, and contracts have been let for 
the concrete constructidn of the marker 
arrows, the erection of the towers and 
power houses, and the complete installa- 
tion of intermediate landing field lights 
and equipment in general. 

It is expected that the current will be 
turned on a substantial mileage of the 
airways by Christmas of this year. 


Navy Test Bottle Drifts 
3,360 Miles in Two Years 


A drift of 3,360 miles in two years was 
the record set by a bottle dropped from 
the Americag steamer “Caracas” on 
October 17, 1924, about 350 miles south- 
east of Cape Hatteras, which was picked 
up on the Isle of Skye on September 13, 
1926. This is the longest drift amongst 
the 33 bottles reported in the weekly 
Hydrographic Bulletin of the Depart- 
ment of the Navy just made available 
at the Department. The official data on 
this bottle follows: 

By Second Officer F. E. Tahk, of the 
American steamer “Caracas,” on Octo- 
ber 17, 1924, in latitude 31 degrees, 28 
minutes North longitude, 70 degrees, 23 
minutes West, was picked up on. the 
Isle of Syke on September 13, 1926, in 
(approximately) latitude 57 degrees, 23 
minutes North, longitude 6. degrees, 32 
minutes West, having drifted about 
3,360 miles. 
a ee 
there was a gain of 22 stations and 22 
headquarters. 

The full text of the official announce- 
ment is as follows:: 

The stgtus of the National Guard on 
the last of each month, for the fiscal 
year 1925-26 and the first two months 


figures: 

Units 
2955 
2950 
2958 
2958 
2955 
2953 
2944 
2941 
2946 
2956 
2969 
2996 
3005 


Stations Hq. 
June 30, 1925 1406 718 
July 31, 1925..... 1406 721 
Aug. 31, 1925 722 
Sept. 30, 1925 728 
Oct. 31, 1925 728 
Nov. 30, 1925 728 
Dec. 31, 1925 729 
Jan. 31, 1926...... : 729 
Feb. 28, 1926..... 1395 729 
March 31, 1926... 1398 730 
April 30, 1926.... 1401 73 
May 31, 1926..... 1411 735 
June 30, 1926 735 
July 31, 1926 22 738 3010 
Aug. 31, 1926..... 1426 740 3015 
The net change for the entire period 
covered by these figures is as follows: 
Plus 20 stations, plus 22 headquarters, 
and plus 60 units, 3 





of 1926-27 is shown by the following | 
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Why 
The Government 
asks you to be there 


Busmess men work hard. Profits come slowly. Often 
they are only paper profits. Why? 


Because most profits literally go to 
waste. 


Wasted material, wasteful mistakes, 
wasted energy, wasteful buying, seep into 
the scanty profit-margin.and dissipate 
earnings until there is little left at the end 
of the year. 


Your government knows this. 


The research engineers of the Depart- 
ment of Commerce, under the direction of 
Secretary Hoover, have been studying 
waste in industry from every possible 
angle. To combat the needless losses of 
the wasteful ways of business, the govern- 
ment has sponsored National Management 
Week for the past five years. 


This year’s meetings are to be held this 
week. There will be a Management Week 
Meeting in this city. Your government has 
sent out an urgent call for every business 
man to take an active part in his local 
Management Meeting. Will you be there? 


Will you do your part to see that waste 
is eliminated in your business? The con- 
tinuance of national prosperity hinges on 


the success of this nation-wide war on 
waste. ‘s 


The Management Week Meeting will 
give you a clear picture of the great work 
already done in the “Progress of Waste 
Elimination”; it will give you definite data 
to apply in your own concern; it will 
smooth out the path to assured profits and 
make the hard work of business really 
worth the effort. 


You will gain a two-fold benefit by co- 
operating with Management Week. You 
will help the Coolidge program of economy 
and prosperity by waste elimination And 
you will make sure of greater net profits 
by rooting out the wasteful ways in your 
own business. 


The entire facilities of the vast Rand 
Kardex Bureau service organization has 
been placed at the disposal of the govern- 
ment during Management Week. You 
will find your Rand Kardex office ready to 
tell you about the local Management 
Week program and direct you to the 
meetings. 


Attend these meetings. Stop the leaks and the waste. 
Increase your own profits. Make present prosperity 


permanent. 


and Kardex 


Service 


J. A. CARMACK, Dist. Manager. 


604 Commercial Nat'l Bank Building 
Washington, D. C. 


Phone Main 6966 


Sales Room 
‘743 15th Street 
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Phone Main 6966 


Branches in All Principal Cities 
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Deficiencies 


Deductions 


ole Owner of Stock 


ty 


aking Over Property 
‘Liable for Back Tax 


« Rules That Failure to 
‘to Purchase Assets Left 
Obligations Upon 
Possessor. 


§ MANUFACTURING Co. v. UNITED 
States or America; Circuit Court 
or ApPEALs, FirtH Circuit; No. 4767. 


The decree of the District Court, 
‘orthern ~District, Georgia, sustaining 
assessment of additional income and 
teess profits taxes for a part of 1918, 
mst a corporation which owned all 

p capital stock of, and operated, a mill 

opm the earnings of which the addi- 
onal assessment arose, was affirmed in 

appeal. 

A. C. Wheeler appeared for appellant; 

P. Goree for appellee. 
| Before Walker, Bryan and Foster, Cir- 

Judges. ; 

’ The full text of the opinion of the 
fourt, delivered by Circuit Judge Walker, 
ollows : 

This suit, which was brought by the 
ppellee, The United States, on March 
2, 1924, asserted the claim that the ap- 

Nant, Capps Manufacturing Company, 
vas liable for the alleged amount of in- 
‘ome and excess profits taxes assessed 

rainst the Capps Cotton Mill, Incorpo- 
ated, for the period from January l, 
(918, to June 17, 1918. 

The bill contained the following alle- 
ration: 

“That the defendant, the Capps Manu- 
facturing Company, was the sole stock- 

older of the Capps Cotton Mill, Incor- 
borated, and that when said Capps Cot- 
on Mill, Incorporated, ceased doing busi- 
ss and abandoned its charter, which 

Has since expired, and was finally liqui- 

Hated, the Capps Manufacturing Com- 

y, without bill of sale, deed or other 
lormality, took over all assets of the 
apps Cotton Mill, Incorporated.” 

The just quoted allegation was put in 
issue. Evidence adduced was to the fol- 
lowing effect: 

The appellant was organized pursuant 
to an agreement entered into by the 

ockholders and depositors of the First 
ational Bank of Toccoa, Georgia, after 
he assets of that bank had been placed 
n the hands of a receiver appointed by 

the Comptroller of the Currency in a pro- 

peeding to wind up the affairs of the 
bank. 

That agreement, after reciting that 
isaid bank then was in the hands of said 
receiver, that its assets included claims 
against Capps Cotton Mill, Toccoa Bank- 
ing Company, Toccoa Falls Light and 
Power Company, Toccoa Realty Com- 
pany, and Georgia Furniture Company, 
‘nd considerable stock of each of said 
Companies, provided as follows: 

“That said new company will under- 

ke the purchase of the assets belong- 
ing to the First National Bank to be 

Bold by said W. L. Wilson, receiver, and 
‘will undertake to purchase all the 
property of Capps Cotton Mill, Toccoa 
Banking Company, Toccoa Falls Light 
and Power Company, Georgia Furniture 
Company and Toccoa Realty Company, 
80 that said new company will have 
every asset, real, personal, and mixed, 
including notes, accounts, choses in 
action, judgments, mortgages, bonds and 
‘everything, obtainable from said com- 
panies and said receiver, all of said as- 
sets to belong solely to the new com- 
pany after the payment of such indebted- 
ness as may exist, not having been paid 
up to the time of said several companies, 
including the bonds due T. A. Capps 
which are secured by mortgages on the 
‘property of said Capps Cotton Mill.” 

Assets of Bank Purchased. 

The appellant acquired the assets of 
‘aid bank under a sale thereof pursuant 
‘to a decree of court. Among those assets 
was all the capital stock of the Capps 
Cotton Mill except 15 shares. 

That decree ordered the sale only of 
the assets of the ban, which included 
the shares of the capital stock of Capps 
Cotton Mill held by the bank, but did 
not include the properties of Capps Cot- 
ton Mill. The 15 shares of that stock 
not owned by the bank were acquired by 
the appellant from the owner thereof. 

During the period from January 1, 
.1918, to June 17, 1918, Capps Cotton 
Mill was operated in its own name by 

he owner of all its capital stock, who 
acquired the same as trustee under the 
above-mentioned agreement. Capps 

Cotton Mill took no corporate action for 

the disposition of its property, and that 

‘property was not sold to or purchased 
_by the appellant, which took possession 

of and operated that property as the 
owner of all the stock of the corpora- 
tion wihch owned it. 

The properties of Capps Cotton Mill 
so taken possession of by the appellant 
exceeded in value the amount of its 
debts and liabilities, including its tax 
liability asserted by this suit. The 
,charter of the Capps Cotton Mill ex- 

> pired in 1920. 
~ On June 11, 1919, appellant filed a 
“consolidated corporation income and 
profits tax return for the calendar year 
1918, purporting to be a true and cor- 
rect statement of the gains, profits and 
income from all sources received by or 
,eccrued to appellant and Capps Cotton 
Mill during the calendar year ending 
December 31, 1918. That return did 

; mot correctly show the taxable net in- 
.fome of Capps Cotton Mill, subject to 
_income and excess profits taxes, for the 
period from January 1, 1918, to June 
“17, 1918. 

, On August 15, 1923, an additional 
income and excess profits tax in the 
amount of $5,556.61 for the above-men- 

“tioned period was duly assessed against 

‘Capps Cotton Mill. The court found 
that the amount so assessed was correct, 

, and by its decree adjudged that ap- 
Pellant pay, out of the assets of Capps 
Catton Mill taken over by appellant, 
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Taxation 


Excess 
Profits 


Privilege Against Self-Incrimination Valid Defense 
To Charge of Failing to Fi le Itemized Data on Income 


(a 


rovision of Statute 


Is Declared Invalid 


Constitutional Immunity De- 
nied to Person Made Wit- 
ness by Oath. 


SULLIVAN, MANLY S., v. UNITED STATES 
OF AMERICA; CIRCUIT CoURT OF AP- 
PEALS, FouRTH Cir¢uiT, No. 2507. 
Gains from illegal liquor traffic are 

subject to the payment of an income tax 

under the Revenue Act of 1921, the Cir- 
cuit Court of Appeals, Fourth Circuit, 
held in this review of a decision of the 

District Court, Southern District of 

South Carolina, the judgment of which, 

convicting the plaintiff in error of re- 

fusing to make a return stating specifi- 
cally the items of his gross income, was 
reversed on the ground that the privilege 

against incriminating disclosures is a 

complete defense. 

Frederick W. Aley appeared for plain- 
tiff, and J. D. E. Meyer, U. S. Attorney 
(L. M. Shimel, Assistant U.S. Attorney, 
on brief), for defendant. 

Before Rose and Parker, Circuit 
Judges, and Soper, District Judge. 

The full text of the decision by District 
Judge Soper follows: 

The plaintiff in error, who was de- 
fendant below, was convicted in the Dis- 
trict Court of the Eastern District of 
South Carolina under the third count 
of an indictment which charged a viola- 
tion of Section 253 of the Revenue Act 
of 1921, (42 Stat. 227, 268), in that dur- 
ing the year 1921 he had a net income 
in the total sum of $10,000 from an auto- 
mobile agency and from the business of 
selling beverages, and that he wilfully 
refused on March 15, 1922, to make a 
return to the Collector of Internal 
Revenue for the Internal Revenue Collec- 
tion District of South Carolina, stating 
specifically the items of his gross income 
and the deductions and credits allowed 
under the act. There is but one assign- 
ment of error, which grows out of the 
refusal of the district judge to direct 
a verdict of acquittal. 

Section 253 provides that any person 
who wilfully refusese to make such re- 
turn shall be guilty of a misdemeanor, 
and fined not more than $10,000, or im- 
prisoned for not more than one year, or 
both. Section 223, (42 Stat. 250), pro- 
vides that certain individuals, such as 
the defendant, shall make, under oath, a 
return stating specifically the items of 
their gross incomes and the deductions 
and credits allowed under the law. 

No return was made by the defendant, 
although the evidence shows clearly 
enough that during the year 1921 he was 
in receipt of a net income of at least 
$10,000 from the sale of intoxicating 
liquors in violation of the National Pro- 
hibition Act. 

But the defendant contends (1) that 
unlawful gains are not within the mean- 
ing of the Revenue Act of 1921, and (2) 
that in any event, he was relieved from 
the duty of making a return by the pro- 
vision of the Fifth Amendment to the 
Constitution that no person shall in any 
criminal case to be a witness against 
himself. 

It is admitted that Congress has power 
to tax incomes derived from the unlaw- 
ful sale of intoxicating liquor, United 
States v. Yuginovich, 256 U.S. 450; 462; 


that amount with interest thereon at 1 
per cent per month from the 14th day 
of September, 1923. 

Limitation Not Expired. 


The claim asserted was resisted on the 
ground that it was barred by limitation. 
The applicable limitation is prescribed 
in section 250 (d) of the Revenue Act 
of 1921, (42 Stat. 264), which provides 
that ‘‘no suit or proceeding for the col- 
lection of any such taxes due under this 
act or under prior income, excess profits, 
or war-profits tax acts, * * * shall be 
begun after the expiration of five years 
after the date when such return was 
filed, but this shall not affect suits or 
proceedings begun at the time of the 
passage of this act.” 


The suit was in time, as it was brought 
within five years from the date of the 
filing of the above-mentioned return 
made by the Capps Manufacturing Com- 
pany. 

To the extent of the value of the as- 
sets of a dissolved or expired corpora- 
tion acquired by a stockholder thereof 
by virtute of his relation as stockholder 
to the corporation he is liable for the 
debts owing by the corporation. 


Capps Cotton Mill, by the expiration 
of its charter, having ceased to exist, 
the appellant, which used its position as 
sole stockholder to take over for its own 
use all the assets of that corporation, 
which were worth more than its debts, 
thereby made itself subject to be sued 
in equity for the enforcement of the tax 
liability asserted in the suit. Curran v. 
Arkansas, 15 How. 305; Benton v. Ameri- 
can National Bank, 276 Fed. 368; McWil- 
liams v. Excelsior Coal Co., 298 Fed 884. 

Under the evidence there is no merit 
in the contention that the appellant was 
the purchaser in good faith of the assets 
of Capps Cotton Mill. There was no 
semblance of a sale of such assets to the 
appellant. 

After it became sole owner of the capi- 
tal stock the appellant took over the as- 
sets of that corporation, without any sale 
or transfer thereof by that corporation, 
and thereafter used and dealt with such 
assets as its own property. The fact that 
the above-mentioned agreement shows 
that a purchase by the appellant of all 
the property of Capps Cotton Mill was 
contemplated is not evidence that such 
a purchase was made. 

The decree appealed from was not er- 
roneous on any ground which was sug- 
gested. That decree is affirmed. 

October 19, 1926, 


United States v. Stafoff, 260 U. S. 
477; 480; and that such income comes 
literally within the words employed in 
Section 218 of the Act, (42 Stat. 
287), which provides that “the terms 
‘gross income’ includes gains, profits 
and income derived from salaries, wages, 
or compensation for personal services 
* * * of whatever kind and in what- 
ever form paid, or from professions, 
vocations, trades, businesses, commerce, 
or sales, or dealings in property, whether 
real or personal, growing out of the 
ownership or use of or interest in such 
property; also from interest, rent, divi- 
dends, securities, or the transaction of 
any business carried on for gain or pro- 
fit, or gains or profits and income de- 
rived from any source whatever.” 

But the argument is that Congress 
could not have intended to include within 
these terms the gains from crime, and 
thus put legitimate and _ illegitimate 
transactions on the same footing. It is 
pointed out that strong reasons of pub- 
lic policy require that the gains of com- 
mercial dealings, which are also criminal, 
should be regarded as beneath the con- 
tempt of the law for purposes of tax- 
ation. 

The inconsistency of the Government 
in prohibiting an act, and at the same 
time subjecting it to taxation for pur- 
poses of revenue, is obvious. The diffi- 
culty, if not the impropriety, of apply- 
ing certain administrative sections of the 
Revenue Act to an illegal business is 
also manifest. The taxpayer is not only 
to make a return, stating the items pf 
his income under Section 223 as pointed 
out above, but is required by Section 
1300, (42 Stat. 308), to keep such rec- 
ords, and to comply with such regula- 
tions as the Commissioner of Internal 
Revenue, with the approval of the Sec- 
retary, may from time to time prescribe. 
The criminal would be compelled to keep 
a business record of his crime. 

Section 214 of the Act, (42 Stat. 239), 
provides for the deductions allowable in 
computing the net income of the tax- 
payer, and specifies that they shall in- 
clude all the ordinary and necessary ex- 
penses paid or incurred in carrying on 
the business; and thus the law ‘would 
seem to impose upon the Government, 
in order to ascertain the net income of 
an illicit trade, the duty to examine, if 
not to allow such expenses as the bribery 
of officials and others equally obnoxious. 
Furthermore Section 1311, (42 Stat. 311), 
re-enacts amongst others, Section 3167 
of the Revised Statutes which makes it 
unlawful (with certain exceptions dis- 
cussed below), for any collector or officer 
or employe of the United States to di- 
vulge or make known to any person, 
the amount or source of income set forth 
or disclosed in any income return, or to 
permit any return or copy thereof to be 
seen or examined by any person, and 
any offense against this provision is a 
misdemeanor, punishable by fine or im- 
prisonment; and it is suggested that 
Congress could not have intended to im- 
pose upon the agents and employes of 
the United States, under any circum- 
stances, the obligation to keep secret in- 
formation of the commission of crimes 
which should come to them in their offi- 
cial capacity. 


Opinions of Courts 


Have Been Divergent 

These considerations, it must be com- 
fessed, are persuasive in their force, 
and it is not surprising that they have 
led to divergent opinions in the courts 
which have passed upon the question. 
The Circuit Court of Appeals of the Sec- 
ond Circuit, in the case of Steinberg v. 
United States, decided June 1, 1926, 
(United States Daily, Index p. 1834), has 
held that the profits from the sale of 
intoxicating liquor, in violation of the 
National Prohibition Act, are income 
within the meaning of the Revenue Act 
of 1921; but there was a vigorous 
dissent. 

Agan the Supreme Court of Canada, 
in the case of the Canadian Minister of 
Finance v, Smith, 2D. L. Rep., (1925), 
1137, in which precisely the same ques- 
tion was raised, decided that profits 
from illicit traffic in liquor, forbidden 
by the laws of the Province of Ontario, 
were not taxable under the Canadian In- 
come War Tax Act of 1917; but this 
decision was recently reversed, in the 
summer of 1926, by a judgment of the 
Judicial Committee of the Privy Coun- 
cil vi) declored that it was not only 
within t..c powcr of the Dominion Par- 
liament, but within its intention, to ap- 
ply the provisions of the law to the pro- 
fits in question. 

The weight of authority is therefore 
against the first contention of the de- 
fendant in the case at bar. Moreover, it 
cannot be said that the dictates of moral- 
ity or of propriety are all one way. It 
does not satisfy one’s sense of justice to 
tax persons in legitimate enterprises, and 
allow those who thrive by violation of 
the law to escape. 

It does not seem likely that Congress 
intended to allow an individual to set up 
his own wrong in order to avoid taxation, 
and thereby increase the burdens of 
others lawfully employed. 

The problem which Congress had to 
consider was not so simple as that pre- 
sented by the case of one whose entire 
income is earned in a business which 
offends against a national law of uniform 
application. Activities lawful in one 
State of the Union may be unlawful in 
another. The operations of individual 
men in the prosecution of their business 
enterprises are sometimes within and 
sometimes without the pale of the law. 

Great aggregations of capital, which 
have a place in the popular mind far 
above the sordid level of the illicit dis- 
tiller and the common criminal, some- 
times find it profitable to ignore the laws 
of the State or of the Nation. The com- 
plexities of the situation are without 
number. Can it be said that in all such 
cases Congress intended to tax the law 
abiding, and let the criminal go free? 

The history of national income tax 


Taxes Are Upheld 
On Illegal Profits 


Congress Said to Have Power, 
and Intent Is Found in 
Revenue Act. 


legislation throws some light on the 
question. The first income tax law, after 
the adoption of the Sixteenth Amend- 
ment to the Federal Constitution, was the 
Revenue Act of October 3, 1913 (38 Stat. 
166). Section B (page 167), provided, 
amongst other things, that the net in- 
come of a taxable person should include 
income from “the prosecution of any law- 
ful business carried on for gain or profit, 
or gains or profits, and income derived 
from any source whatever.” 


Word “Lawful” Omitted 
From Later Statute 


The language is somewhat confusing, 
but it is significant that the word “law- 
ful” has been omitted from the corre- 
sponding sections of subsequent revenue 
acts, including Section 213 of the Rev- 
enue Act of 1921. 

Furthermore the recent Congressional 
legislation in regard to intoxicating 
liquors, outlined in the case of United 
States v. Yuginovich and United States 
v. Stafoff, supra, shows that Congress 
has deliverately taxed what it has also 
prohibited. 

In the first case the Supreme Court de- 
cided that Section 35, Title 2, of the Na- 
tional Prohibition law, as respects per- 
sons manufacturing spirits for beverage 
purposes, superseded Section 3257 of the 
Revised Statutes which makes it an of- 
fense for a distiller to defraud the United 
States of a tax on spirits distilled by 
him, whereupon, as shown by the latter 
case, Congress passed the Supplementary 
Act of November 23, 1921 (42 Stat. 223), 
by which Section 3257 and other revenue 
laws applicable to intoxicating liquors 
were revived. 

The Supplementary Prohibition Act 
and the Revenue Act of 1921 were passed 
by the same Congress and approved by 
the President on the same day. Conse- 
quently we think that the income from 
crime is taxable, and find ourselves in 
accord with the majority opinion in 
Steinberg v. United States, supra, where 
it is said: 

“That a given sinner or criminal must 
in the pursuit of his or her prohibited 
vocation break many laws to obtain the 
wherewithal to satisfy the taxing law, 
must be regarded as immaterial, for the 
whole matter is covered by one remark 
of ‘Holmes, J. in United States v. Stafoff, 
260 U. S. 477: ‘Of course Congress may 
tax what it also forbids.’ This is com- 
pendious enough, and was said about 
liquor; and equally is it of course that 
if the legislature can tax the liquor which 
it forbids, it can also tax the gains made 
by dealing in that which is forbidden. 

“We are not concerned with how these 
singular results are to be obtained; for it 
is further of course that he who makes 
unlawful gains cannot lawfully be re- 
quired to divulge how he made them. This 
difficulty is so obvious that it must have 
been considered even by the lawmakers.” 


Provision of Law 
Held Unconstitutional 


Nevertheless, we are of the opinion 
that the judgment of the lower court 
must be reversed on the ground that 
Section 223, so far as it requires a re- 
turn from one whose income is derived 
from a violation of the criminal law, is 
in conflict with the Fifth Amendment. 

It has been seen that Section 223 re- 
quires a return under oath showing spe- 
cifically the items of income. Section 
1308, (42 Stat. 309), authorizes the Com- 
missioner of Internal Revenue, with the 
approval of the Secretary, to make all 
needful rules and regulations for the en- 
forcement of the act, and Articles 401 
and 402 of Regulation 62, (1922 Edition), 
require that the return of a person with 
a gross income for the year of $5,000, 
shall be on form 1040, which directs the 
tax payer to give the total receipts from 
his business or profession, and to state 
the kind of business. 

Obviously therefore, the act requires 
one who has violated the National Pro- 
hibition law to file a return under oath, 
giving the details of his illegal transac- 
tions; and thereby, in our opinion, com- 
pels him to be a witness against himself 
in a criminal case, within the meaning 
of the Amendment. 

The language has received a liberal 
construction by the courts, so that it 
may be said to be substantially equiva- 
lent to the ancient principle of the law 
of evidence that a witness shall not be 
compelled in any proceeding to make dis- 
closures, or to give evidence which will 
tend to incriminate him or subject him to 
fines, penalties or forfeitures. Counsel- 
man vs. Hitchcock, 142 U.S. 547-563; 
Brown vs. Walker, 161 U. S. 596. 

“The privilege,” says the Supreme 
Court in McCarthy vs. Arndstein, 266 U. 
S. 40, “is not ordinarily dependent upon 
the nature of the proceeding in which 
the testimony is sought or is to be used. 
It applies to civil and criminal proceed- 
ings, wherever the answer might tend to 
subject to criminal responsibility him 
who give it. The privilege protects a 
mere witness as fully as it does one who 
is the party defendant.” 

“So it was held that a bankrupt testi- 
fying as a witness under Section 2la of 
the Bankruptcy Act was entitled to de- 
cline to answer certain questions con- 
cerning his assets and liabilities on the 
ground that to do so might incriminate 
him. Arndstein vs. McCarthy, 254 U. 
S. 71. 

There can be no question that one who 
files a return under oath is a witness 
within the meaning of the Amendment. 
The Supreme Court has held in Boyd vs. 
United States, 116 U.S, 616, that a de- 
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AFFILIATIONS: Stock Ownership and Control. 


A 


COMPANY that, a8 owner of all capital stock of mill, operated mill from January 
1 to June 17, 1918, though it did not purchase property of which it took posses- 


sion, which property exceeded in value the liabilities of mill, the charter of which 
expired in 1920, made itself liable in suit in equity for enforcement of income and 
profits tax liability of mill for period January 1 to June 17, 1918.—Capps Mfg. Co. 
v. U. S. A. (Circuit Court of Appeals, 5th Circuit.)—Index Page 2864, Col. 1. 


CRIMINAL TRANSACTIONS: Gains From Taxable. 


CONGRESS has power, and by Revenue 


_A 


Act of 1921 manifested intention, to im- 


pose income tax on gains from criminal transactions.—Sullivan v._U. S. A. 


Circuit Court of Appeals, 4th Circuit.) —Index Page 2864, Col. 2. 


EXEMPTION FROM TAXATION UNDER STATE CONSTITUTION: 


Charities: Relieving State Pecuniarily. 


Public 


EAL estate, consisting of hospital operated under declaration of trust for benefit 

of railway employes and: families, where beneficiaries are able to provide serv- 

ice for themselves and they do contribute, held not exempt as public charity under 
rule of relieving public or state from pecuniary charge.—St. Louis S. W. Ry. v. 
Barber (District Court, Western District of Arkansas.)—Index Page 2871, Col. 2. 


EXEMPTION FROM TAXATION UNDER STATE CONSTITUTION: 


Public 


Charities: Definiteness of Class of Beneficiaries. 


REAL estate, consisting of hospital operated under declaration of trust for bene- 

fit of railroad employes of certain companies and employes’ families, held not 
within rule of exemption from taxation of public charity for benefit of an indefinite 
class of persons.—St. Louis S. W. Ry. v. Barber (District Court, Western District 


of Arkansas.)—Index Page 2871, Col. 2. 


PROHIBITION: Tax Income: Gains From Liquor Traffic. 


AINS from illegal liquor traffic held taxable but privilege against incriminating 
disclosures in income tax return complete defense to indictment charging na- 
tural person under Sec. 258, Revenue Act, 1921, with failure to file return under 
Sec. 223 if return would disclose taxpayer’s crime.—Sullivan v. U. S. A. (Circuit 
Court of Appeals, 4th Circuit.)—Index Page 2864, Col. 2. 


LIMITATIONS: Assessment: Five Year Limitation. 

SUIT brought, within five years after filing return, against corporation which 
owned all capital stock'of, and operated, a mill, the earnings of which mill 

were the subject of assessment for additional income and profits taxes, for the 

recovery of which suit was brought, held within time limited by Sec. 250 (a) Rev. 

Act 1921.—Capps Mfg. Co. v. U. S. A. (Circuit Court of Appeals, 5th Circuit.)— 


TAXATION: Real Estate: Exemption: Public Charities. 


REAL estate, consisting of hospital operated under declaration of trust for bene- 
fit of employes (and their families) of certain companies, where beneficiaries 


are able to provide service for themselves 


and do contribute, held not exempt from 


taxation, under Arkansas Constitution, as public charity.—St. Louis S. W. Ry. v. 
Barber (District Court, Western District of Arkansas.)—Index Page 2871, Col. 2. 


2864, Col. 2. 


WITNESSES: Incriminating Income Tax Return: Immunity. 


NE who files an income tax return is a witness within meaning of U. S. Amend. 
V; written statements under oath in income tax return or questions propounded 
on forms issued by Commissioner of Internal Revenue, under Revenue Act of 1912, 


are testimony of a witness and amount to 


self incrimination if they disclose crime; 


protection of secrecy conferred by R. S. Sec. 3167, falls far short of that afforded 
by U. S. Amend. V; and privilege against self incrimination, provided by U. S. 
Amend. V, furnishes complete defense to indictment charging natural person, under 
Sec. 253, Revenue Act of 1921, with failure to file return of income under Sec. 
228, when return, if filed, would disclose income was earned in course of crime com- 
mission.—Sullivan v. U. S. A. (Circuit Court of Appeals, 4th Circuit.)—Index Page 


Index Page 2864, Col. 1. 


a 


fendant or claimant in a proceeding by 
the United States to establish a forfei- 
ture of goods for fraud upon the customs 
revenues, cannot be required by a court 
of the United States to produce his pri- ; 
vate papers and invoices for use in evi- 
dence against him. For the rule as to 


the books of corporations, see Wilson vs. 
United States, 221 U. S. 361. 

It is far more clear that the written 
statements under oath in the return of 
the taxpayer in answer to questions pro- 
pounded on forms issued by the Commis- 
sioner of Internal Revenue, are the testi- 
mony of a witness and amount to self in- 
crimination if they disclose the commis- 
sion of a crime. 

A somewhat similar situation was con- 
sidered in the case of United States vs. 
Lombardo, 228 Fed. 980. The Act of 
June 25, 1910 (36 Stat. 826), was passed 
to prevent the transportation in foreign 
commerce of alien women for immoral 
purposes. It authorized the Commis- 
sioner General of Immigration to exer- 
cise supervision over them, and required, 
upon pain of fine or imprisonment, that 
every person harboring such a woman 
within three years after she had entered 
the United States, should file with the 
Commissioner General, a statement in 
writing, setting forth the name of the 
woman and other facts. 

The defendant Lombardo was charged 
with violation of the act and the defense 
was that the act required her to incrimi- 
nate herself under the criminal laws of 
the State of Washington, and thereby de- 
prived her of the protection of the Fourth 
and Fifth Amendments. The District 
Court held that the defense was well 
founded. 

The income tax law of the Territory 
of Hawaii was before the Circuit Court 
of Appeals for the Ninth Circuit in the 
case of Peacock vs. Pratt, 121 Fed. 772. 
The law required all persons of lawful 
age, having an income of $600 or more 
for the preceding year, from all sources, 
to render a return of July of each year 
of the amount of their incomes. 

An injunction to enjoin the enforce- 
ment of the law was sought on the 
ground that it violated the Constitution 
of the United States for the reason, 
amongst others, that it compelled tax- 
payers to furnish evidence against them- 
selves which might result in their crim- 
inal prosecution. e 

The court said that if the act was un-- 
constitutional in the respect referred to, 
it did not follow that the whole law was 
thereby invalidated, for a taxpayer 
might invoke the protection of the 
Amendment whenever he should be called 
upon to submit to self-incrimination. 

Doubtless Congress could have brought 
such persons as the defendant within 
the provisions of the act requiring a re- 
turn, if it had been of the opinion that 
a full disclosure was of greater impor- 
tahce than the possibility of punishment 
for crime; for Congress. could have con- 


ferred the power of unrestricted exami- 
nation by providing complete immunity. 
McCarthy v. Arndstein, 254 U. S. 71. 


But complete immunity was _ not 
granted by the Revenue Act of 1921. The 
nearest approach is found in Section 
1311 (R. S. 3167), which provides that 
it shall be unlawful for any officer or 
employe of the United States to divulge 
or to make known in any manner what- 
ever not provided by law to any person 
the operations or the amount or source 
of income set forth in any income return, 
or to permit such return to be seen or 
examined by any person except as pro- 
vided by law. 

The exceptions are important. Sec- 
tion 257 of the act (42 Stat. 270) de- 
clares that returns upon which the tax 
has been determined by the Commissioner 
of Internal Revenue shall constitute pub- 
lic records; but they shall be open to 
inspection only upon order of the Presi- 
dent, and under rules and regulations 
prescribed by the Secretary, and ap- 
proved by the President. 


Article 1090 of Regulation 62 shows 
that the President, by an executive order 
dated January 24, 1922, directed that re- 
turns should be subject to inspection in 
the discretion of the commissioner, by 
officers and employes of the Treasury 
Department, by the Solicitor or Internal 
Revenue, or by the head or some other 
officer or employe of an executive de- 
partment or other Government establish- 
ment; and it was provided that a per- 
son, if permitted to inspect the returns, 
might make and take a copy thereof or 
a memorandum of data contained therein. 
(For a history of the publicity of income 
tax returns, see United States v. Dickey, 
268 U. S. 378.) 

The protection of secrecy, conferred 
by R. S. Section 3167, therefore falls 
far short of that afforded by the Fifth 
Amendment. An instance of adequate 
protection is found in Section 30 of the 
National Prohibition Act (41 Stat. 3317), 
which provides in substance that no per- 
son shall be excused, on the ground that 
it might tend to incriminate him, from 
testifying in any suit or proceeding based 
upon any alleged violation of the act, 
“but no natural person shall be prose- 
cuted or subjected to any penalty or for- 
fgiture for or on account of any trans- 
action, matter or thing, as to which, in 
obedience to a subpoena and under oath, 
he may so testify.” 


Privilege is Denied 


Witness in Case 

It was decided that this statute satis- 
fies the constitutional guaranty against 
self-incrimination, and that a witness 
under it can not be excused from testi- 
fying on a claim of privilege, United 
States v. 155 Cases of Intoxicating 
Liquor, 279 Fed. 411. A similar deci- 
sion in regard to the immunity clause in 
the Interstate Commerce Act of Febru- 
ary 11, 1893 (27 Stat. 443) was ren- 


Seizure 
Of Ships 


Decision Is Sought 
On Seizure of Ship 
35 Miles Off Coast 


Department of Justice Says 
It Will Not Oppose Plea 
Made for Writ of 


Certiorari. 


The Department of Justice, in a state- 
ment just issued, has announced that it 
had filed with the United States Su- 
preme Court, a memorandum to the 
effect that it would offer no opposition 
to the request for a writ of certiorari 
in a case involving the search and seiz- 
ure of an American vessel upon the high 
seas beyond the 12-mile limit by the 
United States Coast Guard. 


The Department took this step, the 
statement said, because “there is a con- 
flict of decisions” in two Circuit Courts 
of Appeals, as to whether the Coast 
Guard has the power or authority to 
make such searches and seizures outside 
the 12-mile limit. 


Vessel Seized 35 Miles Out. 


The case in question is one request- 
ing a writ of certiorari from the Su- 
preme Court by Arthur Maul, owner of 
the “Underwriter,” an American vessel 
which was seized 35 miles off the coast. 
The lower court decided against the 
right of seizure, but the Circuit Court 
of Appeals reversed that decision, and 
the petitioner asks that the conclusions 
of the latter court be reviewed by the 
Nation’s highest judicial body. 

In its memorandum the Department 
contends that the question raised ‘‘is 
important in itself,” and that in view 
of the conflicting decisions the Supreme 
Court should determine the matter. 


Statement Given in Full. 


The full text of the Department’s 
statement follows: : 

Because of the fact that there is.a 
conflict of decisions in two Circuit Courts 
of Appeals, and the question seems to 
be very much unsettled as to whether 
the United States Coast Guard has 
power or authority to visit, search and 
seize an American vessel upon the high 
seas beyond 12 miles from the coast, 
upon reasonable belief that such vessel 
is engaged in violating a law of the 
United States, the Department of Jus- 
tice has filed a memorandum in the 
United States Supreme Court stating 
that no opposition will be made to the 
granting of a writ of certiorari peti- 
tioned for by Arthur Maul, owner of the 
American vessel “Underwriter,” which 
was seized 35 miles off the coast. The 
lower court decided against the right 
of seizure, but the Circuit Court of 
Appeals reversed that decision, and the 
petitioner Maul asks that the conclusions 
of the latter court be reviewed. 


Question Held Important. 


The Department, in its memorandum, 
states that the question raised by the 
petitioner is important in itself, and 
that substantially the same question 
presented in the petition is involved in 
other cases now pending, or which have 
been decided in Circuit Courts of Ap- 
peals, touching the power of the Coast 
Guard to seize American vessels beyond 
a distance of 12 miles from the coast of 
the United States, and in view of these 
conflicting decisions the Supreme Court 
should determine the matter. ~ 


dered in Brown v, Walker, 161 U. S. 
593. 

On the other hand, it was held in Coun- 
selman v. Hitchcock, 142 U. S. 547, that 
R. S. Section 860, providing that no evi- 
dence obtained from a witness by means 
of a judicial proceeding, shall be used 
against him in any manner in any court 
of the United States in any criminal pro- 
ceeding, did not afford the complete pro- 
tection to the witness which the Amend- 
ment was intended to guarantee, be- 
cause it would not prevent the use 
of his testimony to search out other 
testimony to be used against him in 
a criminal proceeding. 

Similarly the immunity clause of 
Section 7 of the Bankruptcy Act, to 
the effect that no testimony given by 
a bankrupt at a meeting of creditors, 
shall be offered in evidence against him 
in any criminal proceeding, was held 
not to afford a protection equivalent 
to that guaranteed by the Amendment. 
Arndstein v. McCarthy, 254 U. S. 71; 
See also Heike v. U. S. 227 U. S. 181. 

In short, the rule is as stated in 
Counselman v. Hitchcock, supra, that 
“no statute which leaves a party or wit- 
ness subject to prosecution after he 
answers the criminating question put 
to him can have the effect of sup- 
planting the privilege conferred by the 
Constitution of the United States.” 

Judged by this standard, the Rev- 
enue Act of 1921 did not furnish ade- 
quate protection against self-incrimina- 
tion, and the defendant is entitled to 
invoke the privilege of the Amend- 
ment in response to the indictment in 
the case at bar. 

Summarizing our conclusions, we 
hold that (1) Congress has power, and 
by the Revenue Act of 1921 manifested 
an intention to impose an income tax 
upon the gains of criminal transactions; 
(2) the Revenue Act of 1921 does not 
furnish to one who makes incriminat- 
ing disclosures in his income tax re- 
turn on immunity from prosecution 
equivalent to the protection afforded by 
the Fifth Amendment; (8) the privilege 
against self-incrimination provided by 
the Fifth Amendment furnishes a com- 
plete defense to an indictment charg- 
ing a natural person, under Section 25@ 
of the Revenue Act of 1921, with fail- 
ure to file a return of income under 
Section 228, when the return, if filed, 
would disclose that the income was 
earned by the defendant in the course 
of the commission of a crime. 

The judgment of the lower court ig 
therefore reversed. 

‘October 19, 1926, 
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Creditors 


Loans 


Right of Subrogation 
Denied Creditors on 
Notes.Used for Loan 


District Court Decides Bank 
Took Them as Bona Fide 
From Conmipany Which 
Became Insolvent. 


THOMAS H. GRAY V. FRISMUTH BROTHERS 
Co.; District Court, EASTERN DiIs- 
TRICT, KENTUCKY. 

In this case a corporation which was 
alleged to have obtained notes by mis- 
representation and pledged them as col- 
lateral security for a loan from a bank, 
and after bankruptcy of the corporation 
the bank collected on the notes as a bona 
fide holder. The makers of the notes 
then brought this claim, alleging they 
should be subrogated to the money which 
the bank would have received as its pro 
rata share if the security had been bad. 
The court held there was no case of sub- 
’ rogation, as the claimants. were general 
creditors if anything, as the notes were 
part of the assets of the corporation. 

The full text of the opinion by Judge 
A. M. J. Cochran follows: 

This suit is before me on the petitions 
of four parties asserting a right to sub- 
rogation. The Citizens National Bank of 
Covington loaned the defendant a certain 
sum of money for which it took its note. 
It pledged as collateral security there- 
for the separable notes of these four 
persons given to it for certain portions 
of its capital stock subscribed for by 
them. These notes and possibly other 
collateral held by the bank were suffi- 
cient, if good, to satisfy the note. Be- 
fore they become que the receiver here- 
in was appointed on the gréund of in- 
solvency. 

Payment of Notes Resisted. 

Those parties resisted payment of 
their notes on the ground that they had 
been obtained from them by misrepre- 
sentation. It was held that this was not 
a good defense to the notes in the hand 
of the bank, a purchaser for value with- 
out notice and the bank collected them, 
thus satisfying its note. Pending~this 
litigation a 35 per cent dividend was de- 
clared on general claims filed with the 
receiver and paid by him. The Citizens 
Bank claim was a secured claim and 
hence it was not entitled to the dividend 
except in the contingency it was not able 
to collect the collateral. The receiver 
paid to it the 35 per cent dividend the 
same as to general creditors, but with 
the distinct understanding that if it 
realized on its collateral the amount paid 
should be returned to him. It has not yet 
returned same to him. 

The right to subrogation asserted by 
each of the four parties is to have 35 per 
cent of the amount of its note paid to it 
out of the monies in the hands of the 
bank. Each claims that he has a claim 
against the defendant on the ground of 
misrepresentation for the amount he has 
paid and that he is subrogated to the 
right which the bank would have had had 
the bank failed to collect his note. But 
the bank was not entitled to the money 
paid to it by the receiver except in a cer- 
tain contingency, to wit: That it failed 
to realize on its collateral and that con- 
tingency did not happen. The money was 
paid to the bank not to secure any- 
thing for which either of these parties 
was liable, but to secure to that extent 
the defendant’s debt to the bank. 

Right of Subrogation Denied. 

For claimants to fasten on the money 
so paid would be for them to get it with- 
out the consent of the receiver or the 
court and to interfere with and prevent 
the carrying out of the agreement by 
which it was paid to the bank. This is 
not a case for subrogation. I do not find 
it necessary to consider the numerous au- 
thorities cited by the claimants. None of 
them are in point. It will suffice to take 
note of the first one which they -say is 
most closely analogous to the one in 
hand. It is the case of Southern Ins. 
Co. v. Mulligan, 154 Ky. 216. 

There one was induced by misrepre- 
sentation to subscribe to the stock of an 
Insurance Company and gave his note 
for the price thereof. The Insurance 
Company sold the note to a bank before 
maturity for value and without notice 
and (the bank) issued to the InSurance 
Company certificates of deposits there- 
for. Before his note became due the 
stockholders brought suit against the 
bank-and the insurance company seeking 
a cancellation of his contract with the 
insurance company and also his note in 
the hands of the bank. It was held that 
he was not entitled to a cancellation of 
his note but that he was entitled to a 
cancellation of his contract with the in- 
surance company and to the benefit of 
the certificates of deposit. The Court 
said: 

“Under these facts the purchase by 
the bank of the notes is not affected by 
the cancellation of the contract between 
appellee and the insurance company, but 
appellee in the transaction with the bank 
takes the place of the insurance com- 
pany. In other words he is entitled to 
the benefit of the certificates of deposit 
issued by the bank to it and so when 
the certificates of deposit fall due, he 
will be entitled to receive from the bank 
the amount of money represented by 
them.” 

Cases Declared Dissimilar. 

This case amounted to this. As be- 
tween the insurance company and the 
stockholder the latter was entitled to 
his note hack. He was not entitled to 
get it back from the bank because it 
was a purchaser for value without notice 
before maturity.. But he was entitled to 
the proceeds of the note which took the 
place of the note and were still intact 
and held by the bank. We have no such 
case here. The proceeds of the notes in- 
volved were paid by the bank to the de- 
fendant and used by it in its business. 
Hence, what is sought is not to fasten 
on to the proceeds of the notes, but upon 
the monies of the receiver derived from 
the defendant’s assets and which belong 
to its general creditors. The claimants 
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Terms of Contract. 
Are Held to Be Fair 


Overreaching of Client by 
Lawyers Not Indicated, 
Says Opinion. 


S. J. L. WAUGH, ADMINISTRATRIX OF THE 
Estate OF WALTER CHAMBERLIN, DE- 
CEASED, ET AL., v. Q. & C. Co. AND 
CHARLES F. QUINCY; CiRCUIT Court OF 
APPEALS, SEVENTH CircuIT; No. 3667. 
An agreement for compensation of an 

attorney on a contingent basis, contem- 

plating various conditions of litigation, 
was construed in the light of the rule 
imposing on counsel the duty of dealing 
fairly with his clfent as requiring a con- 
struction of doubtful or ambiguous 
clauses most favorably to the client, in 
this appeal from a decision of the Dis- 
trict Court, Northern District, Dlinois. 
The full text of the opinion follows: 
Before Alschuler, Evans and Ander- 

son, Circuit Judges. Evans, C. J.: 
Plaintiffs (appellants herein) brought 

this suit for an accounting to recover 
the amount due them for legal services. 
A brief statement of the facts which 
lead up to this litigation- is necessary 
to understand the contract which es- 
tablished plaintiffs’ right to compensa- 
tion, and fixed and determined the 
amount thereof. 


Anti-Rail Creeping 
Devices in Demand 
About 1902, the railroads of the coun- 


: try began to use anti-rail creeping de- 


vices in ever increasing numbers. Thc 
growth of the industry was accompanied 
by the appearance of numerous novel 
types for which patents were obtained 
from the government. Respecting the 
validity and scope of these patents, there 
was much conflict and much uncertainty. 

The various patentees, or most of 
them, finally assigned their patents to 
one Barnett as trustee, and an arrange- 
ment was made to increase sales to the 
mutual advantage of all. Barnett gave 
to one company the exclusive right to 
manufacture the devices and to another 
company the exclusive right to sell them. 

A new patent (known as the Vaughn 
device) then appeared. Litigation was 
threatened and the intruder accepted the 
proffered shelter but on somewhat dif- 
ferent terms. 

» The defendant (Q. & C. Company) be- 
came the exclusive selling agent under 
the aforesaid agreement, and it agreed 
to pay Barnett for distribution among 
the patentees, a certain sum or royalty 
(not less than $30,000 per year). Quincy 
was the president of the Q. & C. Com- 
pany. We shall speak of the Q. & C. Com- 
pany as the defendant. . For the year 
1912, defendant’s sales were insufficient 
to equal the minimum royalties, and 
Barnett elected to terminate its contract. 

A new agreement or a modification of 
the prior one was thereafter negotiated, 
which was called a “promotion contract” 
in this litigation. Generally speaking, 
in addition to the old terms, it was pro- 
vided that defendant should advance 
moneys ($25,000 the first year) to in- 
crease sales, and be reimbursed later out 
of these increased sales. 

During this period, however, a formid- 
able competitor had entered the field, 
whose business exceeded defendant's. 
Barnett viewed this competitor as a far 
more effective selling agency than de- 
fendant, and he again notified defendant 


; that he terminated its sales agreement 


because of its inability to sell the mini- 
mum number of anchors. He then en- 
tered into a similar agreement with de- 
fendant’s competitor. 

It was at this stage of the struggle that 
defendant engaged one Chamberlin, a 
Chicago patent lawyer of good standing 
at the bar, and authorized him to em- 
ploy additional counsel. The agreement 
for compensation was reduced to writ- 
ing—a copy of which is herewith set 
forth: 

“Pursuant to the several conversations 
we have had on the subject, I am set- 
ting forth in writing our agreement as 
to payment for the services of counsel 
(meaning thereby not only my own serv- 
ices, but also any counsel that I may 
have associated with me) in the P & M 
litigation. 

“a. In case we fail. to secure from 
Judge Sanborn a preliminary injunction 
as asked in the bill of complaint, you to 
pay us five hundred dollars ($500) for 
services to date in the matter; 

“b. In case we secure from Judge San- 
born a preliminary injunction, then the 
services up to date are to be included 
in the contingent arrangement herein- 
after specified: 

“c. In case we secure a_ prelimi- 
nary injunction from Judge San- 
born, the result of which is rein- 
stating you as selling agent for the 
Vaughan devices, you to pay us ten 
per cent, 10 per cent (of all gross pro‘its 
as shown on your books, but only until 
ten thousand dollars ($10,000) has been 
paid to us. 

“d. In case a settlement is made 
which relieves you as selling agents of 
the Vaughan devices either in the shape 
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are in no better position than they would 
have been had the receiver not made 
any payment to the bank. They are not 
asserting any claim against the defend- 
ant as a general creditor growing out 
of the purchase of its stock. And if 
they were, their claims could not be 
allowed. If they ever had any standing 
as general creditors they came too late. 
The funds of corporation have been 
largely distributed and there are many 
others having like claims, none of which 
have ever been asserted. 

The several petitions of these parties 
are dismissed. 

October 8, 1926. 
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of a royalty or a fixed lump sum or a 
fixed annual sum, you to pay us twenty- 
five per cent. (25 per cent) of the amount 
received by you on such settlement and 
this excludes any sum paid you by reason 
of overpayments by you to Barnett in 
the past; 

“e. In case any settlement is made 
which involves &@ payment to you for 
overpayments by you to Barnett in the 
past or in case the court orders the ac- 
counts surcharged and orders a payment 
to you as a result thereof, you to pay us 
fifty per cent (50 per cent) thereof as 
paid to you. 

“f. You to pay all actual expenses 
involved; 

“ge. It is understood between us that 
you shall ‘have full and absolute power 
to decide on all questions of policy such 
as continuing or droping the suit and as 
to any moves to be made and the basis 
of any settlement that may be made as 
between you and the other parties in 
litigation; : 

“h. No matter whether Judge San- 
born refuses the preliminary injunction 
or not, if the suit goes to final hearing 
the actual expenses involved in the trial 
of the case are to be deducted before any 
settlement is made between us. 

“i. It may be that the court will re- 
fuse to order any return to you for past 
overpayments under clause c hereof- but 
will order that future accountings be ; 
made on the basis we are urging in the 
bill of complaint. It is therefore under- 
stood between us that we are to have 
50 per cent of any Saving to you arising 
out of the new basis of keeping the ac- | 
counts as compared with the amount you 
would have had to pay under the old 
basis of keeping the atcounts.” 


Counsel Both Dead 
Before Trial of Suit 

Chamberlin employed Wegg, a lawyer 
in good standing at the bar, to assist 
him. Both died before the instant suit 
was tried. 

Defendant, prior to employing Cham- 
berlain, had sought the advice of other 
counsel of excellent standing, and had 
received a somewhat discouraging opin- 
ion respecting its chance of avoiding a 
cancellation of the exclusive selling 
agency. 

Plaintiffs were most successful in their 
efforts. They sued to enjoin the cancel- 
lation of the exclusive agreement, de- 
manding an accounting, etc. | They 
promptly obtained a temporary iInjunc- 
tion in the United States District Court, 
from which an appeal was‘taken. On 
appeal they were also successful. (226 
Fed. 935.) 

Both Barnett and the defendant’s com- 
petitor became anxious: to compromise, 
and as.a result a modst satisfactory set- 
tlement was made whereby defendant 
was relieved of its obligations to pay 
the minimum royalty. As a_ selling 
agency it ceased to exist, but in lieu 
thereof a royalty or percentage of profits 
was paid it, and the competitor secured 
a monopoly of the entire anchor busi- 
ness. The anchor business flourished and 
defendant’s royalties under the terms 
of the settlement grew increasingly. 

Defendant made certain monthly pay- 
ments to plaintiffs, but disagreements 
arose and payments stopped. The total 
amount thus paid was $2,971.98: The 
decree in the court below was for the 
plaintiffs, but the court held that plain- 
tiffs were limited to a recovery of $10,- 
000 under this aforementioned contract. 
Plaintiffs thereupon appealed. 

In construing the contract, we have 
applied the rule ‘which imposes Upon 
counsel the duty of dealing fairly with | 
his client in matters. of fees (Cooper v. 
Bell, 127 Tenn. 150), and which rule | 
also requires us to construe doubtful or 
ambiguous clauses or phases appear- 
ing in such a contract most favorably to 
the client, (Brackett v. Ostrander, 110 
N. Y. Sup. 779). 

We find nothing in the evidence, how- 
ever, that suggests, much less tends to 
establish, any over-reaching or other im- | 
proper conduct on the part of the attor- 
neys. ‘ 

Mr, Q. representing defendant, was an 
experienced business man, and was able 
financially, as was his company, to em- 
ploy counsel on the basis of a per diem 
as well as on a contingent basis. He | 
was advised as to his legal rights by 
other reputable counsel, and both he and 
his company had much experience 1n Cop 
tracts of this character, and were fa- 
miliar with patent litigation, etc., 1m the 
Federal courts. 

Q. chose to employ counsel on the con- 
tingent fee basis advisedly and out of 
an abundance of caution. The same 
caution, no doubt, lead to the insertion 
of clause (g) in the agreement, which | 
read: 
you (Q. & C. Co.) shall have full and 
absolute power to decide on all ques- 
tions of policy such as continuing or 
dropping the suit and as to any moves 
to be made and the basis of any settle- 
ment that may be made as between you 
and the other parties in litigation.” 

Certainly upon this showing there gan 
be no serious urge that defendant ‘Was 
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It is understood between us that 


'over-reached, or that the parties did not 


meet on an equal footing, or that the 
attorney obtained’ a one-sided contract. 

It is inferrable that defendant was 
more successful in the litigation than it 
expected, and that it now finds its fee 
contract burdensome. Doubtless it did 
not fully appreciate how great a nuis- 
ance value it had, once the contract was 
reinstated. 


charges are excessive, is necessarily 
predicated upon the assumption that its 
royalties resulting solely from this suc- 
cessful litigation have reached, or will 
reach, approximately half a million dol- 
lars. 

Whether a contingent fee is excessive 
can hardly be determined by the sum 
ultimately due thereunder. For such 
sum depends upon the amount the client 
receives, 

In the present case, the evidence is 
undisputed that the percentage allowed 
in case of a recovery was not only rea- 
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sonable, but was the usual and cus- 
tomary charge in Chicago for legal 
services of like character rendered on 
a contingent fee basis. 

Nor is there anything in the lan- 
guage. of the contract that is uncertain 
or ambiguous. 


Terms of Contract 
Construed by Court 


Respecting clause (a) there can be, 
and is, no controversy. Its only signifi- 
cance arises out of its possible aid in 
construing other provisions of the agree- 
ment. It provided for a contingency 
that never came into existence. 

Clause (b) is likewise unimportant, 
save as it indicates that the’defendant 
desired the litigation to be conducted 
on a contingent fee basis. 

Clause (c) provided a basis for com- 
pensation and fixed a maximum sum. of 
ten thousand dollars as a limitation. 

Clause (d) contained a provision for 
compensation in case of a certain con- 
tingency not covered by clause (c), and 
we think, superseded clause (c) in case 
that contingency arose. 

The contract must be read as a single 
agreement covering numerous contingen- 
cies. Just as clause (a) covered the 
contittgency of defeat in the contem- 
plated. litigation, so did clause (c) cover 


' the contingency of success in this litiga- 


tion. But clause (d) obviously covered 
another contingency, operative, too, only 
in case of success in the litigation. 

In other words, the immediate pur- 
pose of the litigation was to sustain de- 
fendant’s exclusive selling agency con- 
tract which Barnett had cancelled, or 
attempted to cancel, because of the al- 
leged failure of defendant to sell the 
minimum number of patented anchors. 
The parties, however, evidently contem- 
plated that as a result of success in 
this litigation, a settlement more ad- 
vantageous than mere reinstatement of 
the contract, would follow. 

That is to say, if the sales agency 
contract was sustained, the parties 
might and probably would, negotiate a 
new agreement whereby the defendant 
would be relieved of its obligation to 
sell these anti-rail creeping devices or 
anchors, and in lieu thereof would be 
paid a sum in cash or a royalty based 
upon the number of anchors sold in 
the future. 

It is not possible to read the contract 
or the correspondence and reach any 
other conclusion. As a selling agency 
of railroad anchors, defendant would not 
have profited greatly if it had merely 
been reinstated as selling agent. But 
if the exclusive selling agency contract 


| was sustained, its position became an ad- 


vantageous one. It could force Barnett 
to purchase a release. 

That Barnett may have paid more than 
either plaintiffs or the defendant ex- 
pected when the litigation was com- 
menced, cannot in any way affect the 
rights of either party. Nor can the in- 
creasé in the rail anchor business, which 
resulted in increased royalties to defend- 
ant under the settlement referred to in 
clause (d), affect the ultimate determi- 
nation of the case. : 

Once clause (d) became operative, it 
determined the amount of the compen- 
sation which plaintiffs were to receive, 
or at least, it preseribed\ the percentage 
which was to be used in the computa- 
tions. The exact amount, of course, de- 
pended on the volume of business, which 
the future alone could determine. 

In other words, clause (c) was fully 
superseded by clause (d), and we are 
confronted with defendant’s urge that 
the $10,000 maximum limit was appli- 
cable to this clause (d). The contract, 
however, does not so provide. Likewise, 
the differences appearing in the terms 
of compensation (25 per cent instead 
of 10 per cent) negative any such con- 
struction. 

The contingency Whereupon clause (d) 
became operative was one which defend- 
ant most devoutly wished to occur. It 
could, and no doubt was, willing to pay 
more in the event of a settlement such 
as was provided for by this clause, than 
under clause (c). Moreover, why should 
there be the difference ir? percentage if 
there existed in both cases a limitation of 
$10,000, which maximum amount was al- 
most certain to be effective? 

Nor can we find evidence to sustain the 
defendant’s urge that the settlement was 
made sometime after the courts had up 
held defendant's contract, and resulted 
largely from defendant’s effort to make 
such a settlement rather than from the 
court’s decree. From the very nature 
of the case, such a settlement as was 
contemplated by clause (d) could not be 
satisfactorily negotiated until plaintiffs 
had vindicated defendant’s right to be 
reinstated as the exclusive selling agents 
of the Vaughan device. 

Clause (e), while covering a part of 
the same litigation, had reference, never- 
theless, to a distinct amd separate item. 
Judging from the fact that the attorneys 
were to receive a much larger percentage 
of the amount recoverable, it was evi- 
dently viewed by both client and attor- 
ney as a more uncertain item, 

The 50 per cent, however, confirms our 
conclusion that no $10,000 limitation ap- 
plied in case plaintiffs -were entitled to 
recover under clause (d) or clause (e) 
of the contract. For it follows, it seems 
to us, that the argument in favor of a 
maximum limitation of $10,000 applies 
as well to clause (e) as to clause (d). 

As this clause {e) related to past 
transactions, and therefore, was freed 
from the uncertainties of future profits 
or the volume of future business, and in- 
asmuch as 50 per cent of the amount 
claimed by the defendant exceeded $10,- 
000, it is inconceivable that such a maxi- 
mum limitation as was inserted in clause 
(c) applied to clause (e). 


Settlement Provided 
For End of Services 


It is finally contended ‘that defendant’s 
new contract with Barnett did not bring 
the “settlement” within the language 
of clause (d). This urge is predicated 
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upon the assertion that defendant was 
not relieved as a selling agemt of these 
rail anchors. 

A few quotations from the settlement 
contract will suffice to disprove the prem- 
ise upon which this argument is predi- 
cated. 

“The said Quincy interests, do hereby 
jointly and severally assign to the} 
Company each and every of their joint 
and several rigghts under and by virtue 
of any or all o£ the aforesaid agreements 
and licenses, Or of any agreement, un- 
derstanding arad license relating in any 
manner to United States Letters Patent 
or patent rights owned in whole or in 
part by said Frustee or by said M. W. 
Supply Company, David F. Vaughan, 
David L. Vaughan or Charles 4%. 
Vaughan. or ‘vhich said Quincy inter- 
ests, or either of them, may at any time 
own, in whole or in part, legally or equi-! 
tably, or under which they have or may | 
have, any right, title or interest, during 
the life of this agreement relating to 
anticreeping devices, to the end that said 
Company may be vested with all right 
and license to sell anticreeping devices 
within the United States of America 
which might Otherwise be enjoyed by 
said Quincy interests, and that all rights 
of said The Q & C Company and of said 
Quincy to receive royalties, profits, sur- 
plus or other maoneys, from the manufac- 
ture or sale of anticreeping devices in 
the United States of America may be 
superseded by the provisions hereof dur- 
ing the life hereof.” 

“Twentieth. Said Otto R. Barnett, the 
Q & CCo. and Charles F. Quiney, Laas 
& Sponenburg Co., Scott Manufacturing 
Company and Belle City Malleable Iron 
Company, do hereby, jointly and sev- 
erally, ratify amid confirm each and every 
account heretofore made by and between 
said The Q & C Co. and the said Trus- | 
tee under and by virtue of any and all 
existing contracts by and between the 
Q&CCo.and the said Quincy, or either 
of them, and amy or all of the other par- 
ties hereto, armad do hereby admit and 
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agree that each and every accounting 
heretofore had by and between said The 
Q & C Co. and the said Trustee has been 
in accordance with the’ true _ intent, 
purport and effect of each and every con- 
tract to which such accountings or any 
of them, ave related, and they hereby 
jointly and severally agree to hereafter 
account in the same manner and on the 
same basis for all sales of Vaughan de- 
vices made prior to June 1, 1916, which 
shall not have been heretofore accounted 
for, and except as to such sales they do 
further jointly and severally release, each 
of the other respectively any and all 
claims of every nature arising from or 
on account of any things done at any 
time heretofore by said parties, or any 
of them. 

“All of the parties hereto do hereby 
further agree that the suit filed by said 
The Q &'C. Co. now pending in the 
United States District Court for the 
Eastern Division of the Northern Dis- 
trict of Illinois No. 461 on the Chancery 
side thereof, together with the counter- 
claim therein, shall upon the execution 
thereof, be dismissed without costs as 
between the parties, and the parties 
hereto do further jointly and _ severally 
relase, each to the other, all claims and 
demands in any manner set forth in the 
pleadings in said suit.” 

The decree is reversed with costs, with 
direction to enter one consistent with 
the views herein expressed. 

October 4, 1926. 
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Cooperation in] nvestigation of Embezzlement | 


By Insurer Held to Be Waivure of Notice 


District Court Finds for Receiver of Bank in Full Sum 
of Claima Against Surety Bond. 


H. G. LESCHER, As RECEIVER OF THE} 
Miners STATE Bank oF SAND COULEE, 
Sanp CouLEE, Mont., A CORPORATION > 
v. AMERICAN Surety COMPANY OF NEW 
York, A CORPORATION, DistRICT Court, 
District OF MONTANA. 

An objectiom by an insurer, upon a 
surety bond in favor of a bank to insure 
against pecuniary loss by larceny on the 
part of the bank’s vice-president and 
manager, that the bank did not notify 
the insurer of a loss as required in the | 
bond, was not sustained in view of the in- 
surer’s cooperation in investigations to 
determine whether a loss had occurred 
and in view of the insurer’s having raised 
no objection as to lack of notice until 
the answer in the cause was filed. 

. Facts Are Reviewed. 

Judge Charles N. Pray rendered the 
opinion, the full text of which follows: 

This is an action by the plaintiff upon 
a surety bond dated May 9, 1921, in the 
sum of $5,000, given by the defendant in 
favor of the above named bank to insure 
it against pecuniary loss occasioned by 
any act or,acts of larceny or embezzle- 
ment on the part of one L. B. Lockhart, 
vice-preside-t And manager of the bank. 

All premiums were paid and the bond 
was in full force on the 6th day of Octo- 
ber, 1922, whem the bank was closed by 
order of the Banking Department of the 
State of Montana. On October 12 said 
H. G. Lescher took charge of the bank as 
deputy bank examiner of Montana, and 
on February 7, 1923, was appointed re- 
ceiver thereof. 

The terms of the bond appear to have 
been complied with in all respects with 
the exception of the requirement that no- 
tice of loss be delivered to the surety at 
its home office in New York City within 
10 days after <liscovery of the loss» but 
plaintiff conterads that such notice was 
waived by defendant. 


$5,000 Embezzlement. 


It is alleged in the complaint that Lock- 
hart, while the bond was in full force and 
effect, committed certain acts of larceny 
or embezzlement, either directly or 
through connivance with others, wherein 
he appropriated and converted to his own 
use more than $5,000 of the moneys and 
other personal property of said bank in- 
cluding moneys and other personal prop- 
erty for which the bank was responsible 
to others, followed by specific items or 
charges, 

The above matters and specific items 
or charges Were denied by defendant, 
and it as a further defense, alleged that 
prior to October 6, 1922, the bank’s 
agents, officers and directors discovered 
acts of dishonesty on the part of Lock- 
hart and failed to discharge him or notify 
defendant, and concludes with a counter- 
claim seeking Yecovery of $7,958.76, the 
amount paid by defendant to Cascade 
County on a d€pository bond protecting 
the county’s deposits in above bank. 

Payment to the county is admitted by 
plaintiff with the denial that it consti- 
tutes a proper Counterclaim. 

The bond corstains the provision: 

“This suretyship to begin May 14, 
1921, and to end (a) with the date of 
the discovery by the employer either of 
loss hereunder, or of dishonesty on the 
part of the employe.” 

The proof does not sustain defendant’s 
contention that such loss as ‘dishonesty 
was discovered by the bank before it 
closed. A quarrel between the directors 
and the manager as to business policies, 
methods and management, as shown here 
does not come within the provision of the 
bond above qucted, as it can not be said 
that anv loss to the bank or dishonesty 





of the employe was discovered at that 
time, or at any time prior to October 6, 
1922. 

Now as to notice of loss to defendant 
at its home office in the City of New 
York. Plaintiff claims that notice of loss 
was given to defendant company and that 
it waived the giving of such notice to the 
company at its home office. 

Notice of Loss Given. 

From the testimony of S. L, Cleve it 
appears that notice of loss was given de- 
fendant prior to October 13, 1922; this is 


shown by the letter of S. Simeock, inspec- 
tor of defendant in charge of losses; he 
stated that defendant’s service manager, 
Habish, of Helena, had requested his of- 
fice to inform the banking department of 
bonds outstanding on the banks at Belt 
and Sand Coulee, and that he so advised 
them. 

On October 21 Mr. Cleve advised de- 
fendant at Salt Lake City in answer to 
its letter of the 13th that it then ap- 
peared claims would be filed against 
both bonds, possibly for the full amount, 
and requested the necessary blanks which 
were, therefore, forwarded by the com- 
pany. 

The suspicions of the officials of the 
banking department may appear to have 
been aroused shortly after they took pos- 
session of the bank, but no definite infor- 
mation as to loss or dishonesty on the 
part of Lockhart seems to have come to 
them until after an investigation had 
been made of the affairs of the bank. 
About October 19, 1922, a week after he 
took charge as receiver, -Mr. Lescher 
phoned the superintendent of banks that 
he had become suspicious in regard to 
certain transactions of Lockhart with the 
bank and thought there would be a claim 
under the bond. 

The claim was prepared and sent to the 
company about December 25, 1922, in 
duplicate; at any rate, such were the in- 
structions by letter from Mr. Simcock, 
the inspector, and such is the logical in- 
ference from all the evidence, and espe- 
cially from that wherein it appears that 
Mr. Simcock requested a more detailed 
statement of the claim in September, 
1923, which was furnished him by Mr. 
Lescher; the former had already investi- 
gated the matter himself, having accom- 
panied the receiver to Sand Coulee 
shortly after October, 1922, and had con- 
sumed half a day in going over the re- 
spective items of loss with the receiver. 

Records Disappear. 

The receiver found that records had 
disappeared from the bank which made 
the work of investigation more difficult. 
The original book showing notes paid was 
gone and the bills receivable book had 
been mutilated by tearing 
leaves on which there were any records. 

It is difficult to determine from the 
testimony when suspicions in respect to 
wrong doing of Lockhart were superseded 
by reliable information. The first claim 
was furnished December 23, 1922; it 
seems probable that before that date the 
officer of the company, Mr. Simcock, had 
gone over the matter with the receiver at 
the bank in,Sand Coulee. 

However, in September, 1923, the de- 
fendant asked for a further report; and 
from the evidence it appears that no ob- 
jection was ever raised by the defendant 
because of failure to receive a notice of 
loss at its office in the City of New York 
until answer was filed herein, and not 
having made objection promptly and spe- 
cifically of failure to give notice and hav- 
ing cooperated in the investigations of 
the affairs of Lockhart in the manner and 
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Claim for Services 4 
Rendered in Fraud 


Disallowed by Co r 


Claimant Is Denied Right 
Prove Notes Against Ban 
rupt Estate of Charles 
Ponzi. 


IN RE CuHarLes PONzI, BANKRUPT, 
CLAIM oF CLEMENTE  VISCARIBLE 
District Court, DistRIcT oF MAS! 
CWNusetts; No. 28057. 


In this case the court sustained a 
tee of a bankrupt estate in holding 
a claim for services rendered in. putti 
out fraudulent notes which _iner 
bankrupt’s insolvency, being of no val 
to bankrupt or to his estate and in fri 
of creditors, regardless of innocence 
claimant, may not be proved in ban 
ruptecy proceedings. 

The ful] text of the opinion follows: 

Had Faith in Ponzi. 

Morton, J.: The claimant, believing 
Ponzi, sold the latter’s notes as age 
for trim ona commission of 10 per ce 
He invested the commission which 
earned in Ponzi’s notes and now see 
to prove these notes against the es 
The learned Referee disallowed the pro 
on the ground that the payments of con 
missions by Ponzi were transfers 
fraud of creditors received by the pe 
son seeking to prove, and therefore und 
Bankruptcy Act Sec. 57(g) must be ® 
turned before the proof could be 
lowed. The claimant thereupon took thi 
review which presents an interesting am 
rather unusual question of law. 

Ponzi’s notes were swindles, but ¢ 
claimant did not realize this. He 
cepted Ponzi’s statements and pass 
them along in good faith to the person 
to whom he sold. The situation is anal 
gous to one in which fake precious sto 
have been sold as genuine by an ager 
unaware of the fraud which his prine 
pal was perpetrating. Would he be e 
titled to retain against the creditors 
bankruptcy of the principal the sums 
ceived by him for such services? 

Could Have Kept Commissions. 

As between the honest agent”and th 
fraudulent principal the contract fe 
commissions which was legal on its fae 
could be enforced. A thief who emplo 
an agent to sell a stolen horse cannd 
defeat the agent’s claim for payment f 
his services without showing that t 
agent had, or in law is held to ha 
had, knowledge of the theft. As again 
Ponzi, the claimant could have retaine 
the sums paid him as commissions. 

The question then is whether Ponzi! 
bankruptcy alters the claimant's righ 
As to Ponzi himself, the payments 
commissions were clearly in fraud 
creditors. He knew that whatever 
paid to keep his swindle going musi 
eventually come out of his victims; an 
he intended that result? By the Bank 
ruptey Act, Sec. 67 (e), such payment 
may be retained by the payee only whe 
he has received them in good faith ant 
for a present fair consideration. E 
these payments were received by th 
claimant in good faith, the ultim 
question is whether he gave a prese 
fair consideration for them. Of cours 
there was consideration in the contr 
sense; the Act uses the word as mean 
ing “‘value.” - 

One of Two Must Lose. 

The trustee argues that services ‘im 
putting out fraudulent notes which in 
creased Ponzi’s insolvency were not of 
value either to him or to his estate: 
that under the section in question { 

[Continued on Page 10, Column 2] . 


Pauly, 170 U. S. 144-147, also 160-182: 
Outlook Farmer’s El. Co. v. America’ 
Bonding Co., 70 Mont. 8, 228 Pac. 905 
Sec. 8145 Civil Code of Montana, 1921 
Aines y. Minneapolis Fire and Marine 
Ins. Co., 220 Pac. 748; Pasherstnik v. 
Continental Ins. Co., 214 Pac. 605; 6 
Mont. 19; Moore v. Wildey Casualty Co. 
57 N. E. 673.) 

Can it be said.from the evidence that 
the bank sustained a loss in money 0 
other personal property, including that 
for which the employer was responsible 
in the amount of $5,000, the sum d 
manded by plaintiff through any act or 
acts of larceny embezzlement gn the par 
of Lockhart? In my opinion the allega 
tions of the complaint in this respeet, 
which remained and upon which proof 
was submitted, were sustained by a pr 
ponderance of the evidence. 

In Charge of Bank. af 

As vice-president and manager, Loe 
hart was in active personal control of 
the bank, its cash and the note pouch 
and the notes therein, as well as all oth 
property of the bank, and the larceny wa 
complete when he made good the shor 
age he had created by placing the ficti- 
tious notes in the pouch, In plainer lan 
guage, he took in money and concealed 
the crime through the destruction of bank 
books and the use of fictitious note! 
(Sections 11377 and 11382 Codes of Moh- 
tana, 1921.) : x coo 

I ruled out the so-called Lockhart no’ 
for the reason that there appeared to De 


| no allegation in the complaint to wa’ 


their introduction. So far as the merit 
of the case go, it does not seem to me 
that it makes any difference whether tl 
Lockhart notes are in or out, except that 
if they remained in, they would have a 
tendency more strongly to emphasize thi 
dishonesty of Lockhart but that has b 
conclusively established -without 
(Maryland Casualty Co. v. Fa 
State Bank & Trust Co., 258 SW. 
Champion I. Mfg. & S. Co. v. Am. Be 
ing Co., 103 Am. St. Rep. 356; City 


Co. v. Lee, 68 N. E. 485; Fidelity & B je 


posit Co, v. Colo. Ins. Co., 103 Pae, 3 

U. S. Fidelity & Guaranty Co. v. Wi 
nd Depos 
Co. of Maryland v. Robinson, C. C A. 4 ’, 
7 Fed. (2) 371, seems to indicate de- 
fendant’s counter claim must be dé ie 


to the extent appearing in the evidence, I | I, therefore, find for the plaintiff 


shall hold that such notice was waived by 
defendant. (American Surety Co. vy. 


| 


full amount of his claim, with costs, ~~ 
October 8, 1926. 
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efensive Action by Consumers Urged to Meet 
Control of Raw Materials by Foreign Governments 


abber Conservation 


ted as Argument 


ment of Commerce Says 
foreign Governments Con- 
trol Nine Commodities. 


[Continued From Page 1.1 

ion combined with price-fixing, 

entirely deflects the producer’s 

ve from decreasing costs of pro- 
oh, under competitive pressure, to 

ry high prices.” He also declared 
the public relations resulting from 


mental controls are even more ob- : 


onable than the economic losses,” 
lause such control “inevitably results 
ithe arousing of national feeling.” 
fIt may safely be said,” he declares, 
fat if governments were not involved 
the prices rose equally high, there 
Inld be no national feeling aroused, 
“ause under such conditions the con- 
ner realizes that high prices are stim- 
ting production and that relief is 
® to come; but with governmentally 
tricted production these forces do not 
srate or operate but feebly and slowly. 
is equally safe to say that if the 
duct of industry is left in the hands 
private individuals they will not cut 
throats of their consumers.” 
The full text of Mr. Holt’s statement 
lows: 
mn 1922 the Department first called 
blic attention to the growth of foreign 
vernment controls of price and dis- 
bution of our import raw materials 
likely to develop great dangers to the 
nerican consumer. In March, 1923, 
mgress directed the department to in- 
tigate and report upon the subject. 
hhaustive investigations were made in 
areas of production and the reports 
findings have been published in vari- 
Is brochures during the years 1924, 
5 and 1926. There are at present 
vernmentally controlled foreign com- 
tions in nine raw materials: Long- 
le cotton, camphor, coffee, iodine, ni- 
= potash, mercury, rubber and 
. Our imports of these materials 
ing the fiscal year amounted to $1,- 
1,555,097. There are some other vir- 
1 monopolies indirectly supported by 
nevolent*policies of the interested gov- 
ments rather than by direct and con- 
mt price control. 


ontrol Declared Possible 

ver Other Commodities 

Some of these controlled commodities 

of small dimensions, others of vast 

nportance, but the very number of these 
bntrols indicates a trend. There are 
bme 20 or 30 other commodities in the 
orld for which we are at present de- 
mdent on import, and which could like- 
ise be controlled by action of one gov- 
nment or by agreement between two 
overnments. In fact, it is possible thus 
> control a very large portion of the 
w matcrials which we do not ourselves 
roduce. Unless some deterrent arises, 
@ enormous profits of some of the con- 
rols already in operation will not only 
imulate unreasonable prices for other 
ontrolled products but will serve to en- 
lourage attempts upon other commodi- 
ies. It is the belief of the department 
hat this development will be retarded 
yy the demonstration of practicable de- 
ense action in the case of rubber dur- 
ng the last fiscal year. 

The object of these controls is univer- 

ly asserted to be to stabilize prices 
© both producers and consumers at fair 


konsidering the question today if all these 
ombinations had been content with fair 
sturns, no matter how much we might 
bbject to them as fundamentally a re- 
straint of industrial progress. 


Policy Objected to 
s “Stifling Production” 


The economic objection to these con- 
trols is the stifling of production through 
forced restriction combined with price 


fixing, which entirely deflects the pro- } 


ducer’s objective from decreasing costs 


bf production—under competitive pressure | 
‘ 


—to arbitrary high prices. Thus there is 
suspension of the fundamental prog- 
ress of industry which can come only 


im increased volume of consumption and } 
The high : 


decreased costs of production. 
prices artificially imposed stifle consump- 
tion, lead to use of inferior substitutes, 
stimulate production in areas of in- 
ferior economic adaptation hnd higher 
Costs, and thus place the commodity on 
an entirely fictitious basis of both pro- 
duction and consumption. Furthermore, 
in most cases the controls have resulted 
fn periodic speculative operations by 


which large sums are abstracted from , 


industry and consumers without 
service rendered. 


any 


of these raw materials must carry large 
quantities in transit and in stock for his 
operations. His investment in materials 
mes so great at these artificial price 
| levels that if he is to be subjected to 
hanging policies, with any ill wind or 
any shift in the views of governmental 
Officials, then the whole of the savings 
Wnvested in his business is in constant 
peril. 
_ The public relations resulting from 
governmental controls are even more 
| Objectionable than the economic losses. 
Our consumers, instead of trading with 
| fellow merchants in the open market, 


‘bargaining with their respective views of ' 


supply and demand, find themselves con- 
fronted by governments whose whole 
Sourse is in disregard of the economics 
“0f production and trade and whose 
icies are often enough determined 
matters entirely foreign to the in- 

No industrial consumer of 

; commodities can rely upon his own 
| Judgment as to the conduct of his busi- 


Ns “ev 
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: tries. 
. to all these suggestions as of the nature 


ness when the policies of government 
offictals in some foreign land dictate his 
destinies. 


The result has been, and always will 
be, that the just complaint of con- 
sumers drags our Government into rela- 
tions which should be left to the 
higgling of the market. This injection 
of the Government inevitably results in 
the arousing of national feeling. It may 
safely be said that if governments were 
not involved and the prices rose equally 
high, there would be no national feel- 


* ing aroused, because under such condi- 


tions the consumer realizes that high 
prices are stimulating production and 
that relief is sure to come; but with 
governmentally restricted production 
these forces do not operate or operate 
but feebly and slowly. It is equally 
safe to say that if the conduct of in- 
dustry is left in the hands of private 
individuals they will not cut the throats 
of their consumers. 

There is a world of difference in eco- 
nomic and international relations where 
industries, on one hand, acting under pri- 
vate initiative, restrict production to cure 
temporary gross ‘overproduction, and, on 
the other hand, where governments re- 
strict production for the purpose of fixing 
unreasonable. prices. The former carries 
no implications of lessened effort to re- 
duce costs, no stifling or hardship on the 
consumer, no price-fixing, and no implica- 
tions of international friction or govern- 
mental interference in the normal policies 
of trade. The governmental action in 
rubber advanced the price of a commodity 
costing 13 to 18 cents a pound to produce 
a price of as high as $1.21 per pound. If 
cotton be restricted until the price 
ascends to $1.21 per pound, or even to 40 
cents a pound, where rubber now is, the 
consumers of the world would complain 
far more bitterly than the American rub- 
ber consumers. 


Monopolies Said to Cause 
International Friction 


Each and every one of these objections 
to such control has been demonstrated as 
valid by actual experience. Decreased 
consumption, substitutions, stimulation to 
uneconomic production, great losses to in- 
dustry and consumer, international fric- 
tion have been the only real products of 
these governmental controls, except ex- 
travagant profits to a few producers and 
speculators. 

As has been said, if these govern- 
mental controls had been content with 
moderate profits, it is improbable that 
the question would have had other than 
academic interest. But the action of 
the rubber control in artificial advance- 
ment of prices to uneconomic levels, and 
the attempt of other control to borrow 
money in the American market with 
which to strengthen their position 
against the American consumer, brought 
these matters to a crisis in demands 
from the American manufacturers and 
public consumers for action by our Gov- 
ernment. An investigation by the Com- 
mittee on Interstate and Foreign Com- 
merce of the House of Representatives 
in January, 1926, resulted in a unani- 
mous report entirely confirming the 
views of the Department. 

During discussions concerning these 
controls various measures for protection 
of our consumers were put forward from 
different quarters. It was suggested 
that these controls are inevitable and 
that we as a Government should bargain 


| with them for the establishment of fair 


prices. This would probably involve our 
Government in guaranties to buy the 


commodities at some certain price, and, ; 
! even were this avoided, it would make 
‘ our State Department a bargainer in the 
tes; and we would probably not be : 


comomdity market and would add a 
thousand frictions to all these which it 
is the business of our Government agen- 
cies to allay. It was suggested that our 
industries should themselves collectively 
bargain to establish fair prices. This 
raised the question as to whether we 
wish these controls to become fixed in 
international life; such a plan also would 
probably involve Government supervision 
of these bargains. 


Defensive Measures 
Recommended to Consumers 
Alternately it was suggested that our 


| Government might set up such combina- 
! tions in our own country over materials 


which we control either singly or jointly 
with one or two other major producers, 
thus getting our share of the profits in 
this game. Not only would any such 


| policy involve us in countless frictions in 


international relations but we would be 
doing injustice to other consuming coun- 
The department has been opposed 


of offensive trade war or retaliation, and 
has recommended that relief should be 
sought in cases of unreasonable prices by 
the organizing of purely defensive meas- 
ures, such as (a) conservation in the use 


we ; so as to meet the artifically decreased 
Every manufacturer and distributor | 


production and high prices by decreased 


; consumption; (b) stimulation of produc- 


tion in countries not parties to the con- 
trol; (c) synthetic production at home 
and the development of our own re- 


‘sources as in the case of chemicals; (d) 


voluntary cooperation of our bankers to 
prevent the financing of these controls 
with American capital against the 
American consumer. 

Rubber.—The most pronounced exhi- 
bition of the difficulties arising from 
these Government controls during the 
past fiscal year has been the British 
East Indian rubber control. The British 
East Indies control the production of 
about 70 per cent of the world’s rubber, 
while theUnited States consumes about 70 
per cent of the amount used in the world 
annually. This control was established 
by the Stevenson Act in November, 1922, 
providing for restriction of experts (and 
therefore, of production) if rubber was 
below the “fair price” of 30 to 36 cents 
per pound and for increasing production 
and exports if prices rose above these 


limits. Assurances were given to the 
consuming trades that prices would not 
exceed this “fair” basis. ; 

The investigation of the industry by 
the agents of this department showed 
that the average cost of production 
ranged from 13.5 to 18 cents per pound; 
that profits of from 15 to 25 per cent 
would be earned by the rubber planters 
at the 80 to 36 cents level; that the in- 
dustry had suffered less from the world 
slump than agricultural industries else- 
where in the world, particularly those of 
the United States. No bankruptcies had 
occurred and even at the slump prices the 
majority of plantations had earned prof- 
its. Despite the threatened dangers, the 
American consuming public would prob- 
ably have raised no great question had 
the “fair price” not been exceeded. An 
advance sharply above the “fair price” 
began in March, 1925, however, with 
large speculative activities, and steadily 
continued until prices reached an aver- 
age of 103 cents per pound for spot rub- 
ber during the month of July. 

In the meantime, the American con- 
suming trades earnestly urged the rub- 
ber-control officials to end the artificial 
famine and make good their assurances 
of maintained “fair price’ by relaxing 
the restriction upon production. These 
requests were denied and finally, after 
six months of unavailing private nego- 
tiations, it was determined in October 
that measures must be inaugurated to 
protect the American consumer. In the 
meantime, spot prices had risen as high 
as 121 cents per pound in July, 1925, and 
averaged 104.8 cents per pound for No- 
vember, 1925. As our imports are at the 
rate of 900,000,000 pounds annually, the 
increase of about 70 to 75 cents per 
pound over the “fair price” threatened 
to impose a supercharge upon the Amer- 
ican consumer of from $625,000,000 toe 
$675,000,000. 


Conservation Campaign 
Said to Have Cut Prices 


The Rubber Association of America, 
representing the rubber manufacturers; 
the National Automobile Chamber of 
Commerce, representing the manufactur- 
ers of automobiles, and the American Au- 
tomobile Association, representing the 
users of automobiles, with the coopera- 
tion of the Department of Commerce, un- 
dertook a campaign for conservation in 
use of rubber as a method of balancing 
the restricted production by a restricted 
consumption. The object was not only 
to secure relief in prices, but to demon- 
strate the soundness of this method of 
defense as a means of protection from 
similar action of other government price- 
fixing controls in the future. The result 
of this campaign of conservation was to 
break the spot price of rubber from the 
average of 104.8 cents for November to 
an average of 59 cents in March, 1926, 
and 40.2 cents from June to September, 
inclusive. Parallel with rubber prices, 
the wholesale prices of tires and inner 
tubes, which had risen by 57 per cent 
in 1925, returned to within 12 per cent 
of the former record low level in July, 
1926. During the fiscal year the imports 
of rubber cost $603,000,000 or $270,000,- 
000 in excess of the “fair price,” but 
by the effective results of conservation 
we avoided far larger penalties. 

How successful has been America’s 
use of conservation as a defense against 
rubber control is well demonstrated not 
alone by the amelioration in price but 
by the actual reduction in the consump- 
tion of rubber for the fiscal year. Esti- 
mates of saving may be approached 
from two angles—either from manufac- 
tured production, or from actual con- 
sumption. During the fiscal year 1924- 
25, the consumption of imported rubber 
was about 375,832 tons. With the in- 
creased number of automobiles for the 
fiscal year 1925-26, we should have ab- 
sorbed about 401,000 tons in normal 
trade. The actual amount taken into 
manufacturing processes was 366,892 
tons during the fiscal year, or a decrease 
from the above normal of 34,271 tons; 
but in addition to this, the stocks of 
casings in the country increased during 
the year by over 4,700,000, and that of 
inner tubes by 9,800,000, representing an 


‘| effective addition to stocks of about 25,- 


660 tons of rubber. 


Names Factors Contributing 


to Resultant Saving 

Even the combined total of these two 
figures 60,000 tons, does not portray 
the full effect of rubber conservation, 
but owing to increased production of 
automobiles in the last over the proced- 
ing fiscal year, it is estimated that nearly 
17,000 tons more: rubber were required 
for original tire equipment purposes 
than in the former year, as these rep- 
resent a part of further reserve. This 
reduction in use was accomplished by 
consumers’ savings, by better manufac- 
ture, and by substitutes. The net im- 
ports of rubber were 395,145 tons, or 
28,253 tons larger than the 366,892 
tons taken into manufacture, the dif- 
ference being represented by an_in- 
crease in crude-rubber stocks in the 
United States. 

The volume of savings can be con- 
firmed by the movements in the retail 
trades. The sales of tire-repair ma- 
terials in the past fiscal year increased 
by 37 per cent. Sales of automobile 
casing for replacement purposes were 
4,333,000 lower than for the preceding 
year, a decrease of 16.6 per cent, and 
sales of inner tubes were lower by 8,- 
710,000, or 22.6 per cent. These figures 
are more striking in view of the fact 
that 2,360,000-more automobiles were 
running in the past than in the preced- 
ing fiscal year, which added number of 
cars should normally have required 
about 7,000,000 more tires and 10,- 
000,000 more inner tubes for replace- 
ments. The reduced consumption of 
crude rubber represented by these 
statistics, coupled with savings effected 
through increased use of reclaimed rub- 
ber and other substitutes, again con- 
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Shipping 


W. S. Hill Advocates 
Building of Bigger 


Merchant Marine 


Member of Shipping Board 
Tells New Orleans of Op- 
portunity to Extend 
Trade. 


William S. Hill, Commissioner of the 
United States Shipping Board, spoke be- 
fore the Association of Commerce at New 
Orleans on October 28, on the problems 
of the American merchant marine and 
the opportunity of New Orleans to de- 
velop its share of the plans for Amer- 
ican commercial advancement on the sea. 

The people of the United States, Mr. 
Hill said, must come to think of ships as 
only an extension of the railways and 
roads of the land. 

Commissioner Hill urged the develop- 
ment’ of the inland waterways. The 
“great agricultural problem’? must be 
solved, he declared, as otherwise the 
American farmer “will become a peasant 
plowman.” The gulf ports, Mr. Hill de- 
clared, are “admirable centers” from 
which to establish systems of coopera- 
tive marketing. 

The full text of Mr. Hill’s address, as 
made public at the offices of the Ship- 
ping Board in Washington, follows: 

It is with pleasure that I am given this 
opportunity to talk to the business men 
of this great city about the American 
merchant marine. This is a subject in 
which every American is directly inter- 
ested. And none more than the people 
of this great port which stands at the 
natural gate of export for the greatest 
region of raw materials in the world. 

This fact was recognized before there 
ever was a Government of the United 
States, and while yet the white popula- 
tion of this vast region consisted of a 
fringe along the gulf coast, a few mili- 
tary outposts here and there, and some 
wavering lines of land-hungry immi- 
grants slipping down the western slopes 
of the Allegheny ranges. 

River Opened to Trade. 

For in 1775, the Spanish king, by for- 
mal treaty, declared the Mississippi 
River forever free to all the trade of 
this region. A generation passed, and 
in the turmoil of the Napoleonic Wars, 
this territory was receded to France. 

But, just before Spain did this, she 
abrogated the treaty granting freedom 
of the river. The white population of 
the valley had increased in the mean- 
time, and so vital to them was this right 
of navigation of the Mississippi River 
that they were ready to fight for it, and, 
for a while, war with Spain seemed im- 
minent. 

But by the secret treaty of Amiens, 
the Spanish territory passed into the 
hands of Napoleon. He soon realized 
that it could not serve his purpose as he 
hoped it might, and was glad to cede it 
to the United States for a sum of money 
which he could use. 

The Louisiana Purchase was hailed 
with delight by the people of this great 
valley, and was sanctioned by Congress, 
not because anybody appreciated the fu- 
ture possibilities of the acquired terri- 
tory, but because the purchase gave con- 
trol of the mouth of the Mississippi 
River. 

Always, the waterways of a country 
had been the ways of transportation and 
along the waterways, the white people 
were making their settlements, and an- 
nually great rafts of produce drifted out 
onto the Mississippi River from her many 
tributaries. The only outlet to foreign 


firms the estimate of total savings given 
above. 

That tires were actually run more 
miles in the last fiscal year is shown by 
official gasoline-consumption statistics— 
10,034,021,000 gallons for 1925-26, com- 
pared to 8,617,807,200 gallons for 1924- 
26, an increase of 16.4 per cent, although 
gasoline consumption per car declined 
slightly. 

As a net result of these defensive mea- 
sures, stocks of crude rubber in the 
United States increased from a low point 
of 34,085 long tons at the end of October, 
1925, to 60,870 long tons at the end of 
August, 1926, according to the Rubber 
Association of America. Visible stocks 
in the United Kingdom increased during 
the same period from 5,855 long tons to 
about 31,700 long tons, and small in- 
creases in stocks are reported in other 
trading centers. The total increase in 
world stocks of crude rubber is, however, 
legs than the amount saved in the United 
States, and but for the defensive mea- 
sures employed here, stocks of rubber 
would now be lower and the rubber situ- 
ation even more critical than at this time 
last year. 

Some criticism was directed at the 
rubber manufacturers over profits earned 
during the last half of 1925. It may be 
said at once that manufacturers must 
advance prices of products parallel with 
increased spot prices for rubber, and 
thus in a rising market the manufacturer 
who is so fortunate as to have stocks 
and forward purchases of rubber makes 
an additional profit from these sources; 
but in a falling rubber market the exact 
reverse takes place, and the manufac- 
turer loses equally if not more than these 
extra profits on the rise. This has been 
the actual result during the first half of 
1926. No one more vitally needs stable 
prices of raw material than the manu- 
facturer. He is seldom able to pass 
fluctuating prices wholly on to the con- 
sumer. 

As important as these protective meas- 
ures have been to the rubber consumer, 
the department considers that they are 
of far greater importance as an exam- 
ple of what can hereafter be done to 
offset unreasonable prices resulting from 
governmental price-fixing and specula- 
tion in imported raw materials. 


Other commerce news will be 
found on Page 15 of this issue. 
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Foreign Trade 


Toy Balloons, Soap and Garage Equipment 
Reported in Demand by Foreign Importers 


Commerce Department Announces List of Varied Trade 
Opportunities for American Manufacturers. 


In the Department of Commerce’s 
weekly list of foreign trade opportunities 
is included a demand from Uruguay for 
toy balloons made in America, & demand 
from Siam for American-made soap and 
a'demand from Germany for American 
garage equipment. 

All the way from Iraq to the Andes, 
according to the list, trade opportunities 
exist for American products. The fol- 
lowing list gives specific opportunities in 
the various countries for the sales of 
goods. Detailed information concerning 
these opportunities is available to Ameri- 
can firms and individuals upon applica- | 
tion to the Bureau of Foreign and Do- 
mestic Commerce at Washington or to 
any of its branch offices, a list of which 
is appended. 

The asterisk indicates that the inquirer 
would act as both purchaser and agent 
for the particular product: 


Purchasers. 

Belgium—22641, packing house prod- 
since iaetiieetsanemaieieninencibiaeitanai nai 
countries for this produce was the port 
of New Orleans. 

The coming of the railroad and the 
development of transcontinental lines de- 
stroyed this monopoly, but none of these 
things has changed the strategic advan- 
tage and the practicability of this port. 
This is shown by the fact that New Or- 
leans ranks second with all our other 
ports in the amount of foreign commerce. 

The people of Louisiana and the enter- 
prising business men of the city have 
seen to it that this great port is a free 
port, finely equipped to render efficient 
and expeditious service. The Federal 
Government has spent tens of millions 
of dollars to keep open the channel of the 
Mississippi River, and to keep a clear 
way through her outlet to the sea. 

And so let me again say that no peo- 
ple anywhere can possibly be more in- 
terested in the devefopment and main- 
tenance of a merchant marine than you 
people here in this commercially strate- 
gic position. 

Never before has there been in the 
history of the world a great, prosperous, 
dominant nation with such a vast inland 
territory producing so large a percentage 
of the world’s food products as this coun- 
try of ours. This vast interior valley 
and plains region has made a phenome- 
nal, but, at the same time, a superficial 
development during the last 60 years. 

That it is superficial was plainly shown 
by the results of our speeding-up pro- 
cesses of production during the great 
war. We have demonstrated that we 
can produce much more food and raw 
materials than our own people can con- 
sume. 

It has been conservatively estimated 
that the products of seven months’ indus- 
try in the United States are sufficient to 
supply the local demand for the entire 
year. That part of the entire annual 
production of the United States which 
cannot be disposed of locally must be 
sold abroad; otherwise American indus- 
tries will be idle for approximately five 
months of the year. 

Sea Outlet Essential. 

And so to the farmer of this great 
Middle West, and to the industrialist 
rapidly establishing himself in this re- 
gion, a quick, economic, efficient outlet 
to foreign markets is most essential. 
The Gulf ports are the logical ports for 
this outlet. 

One of the cardinal policies of the 
Shipping Board is to give support and 
advantage to ports all along our coast- 
line, with respect to contiguous territory, 
so that every region may have the 
shortest possible haul to the seaboard. 

The area of the United States is 
almost as great as that of Europe; but 
if you will compare the maps of the 
two countries, you will see that Europe 
has many more major ports than we 
have. Our population is about 80 per 
cent less than that of Europe, but our 
ocean-borne commerce is only about 10 
per cent less. Observation will show 
you well established seaports near all 
the producing centers of Europe. 

We have to compete in the world’s 
markets not only with the cheaper labor 
of Europe, but the great inland region 
of our country has always had to com- 
pete with Europe’s shorter and cheaper 
haul to the seaboard. ‘This is an in- 
sidious handicap not fully sensed by us. 

A few days’ time, more or less, a few 
cents per hundred difference in freight 
rates on a staple product, may mean 
gain or loss to the American producer. 
England kept the coal trade of the South 
American republics so long as she could 
furnish the coal because her haul from 
the mines to the sea-going vessel was 
short. The shorter and cheaper we can 
make the land haul for the products of 
our inland region, the more prosperous 
we can be. 

Must Use Waterways. 

Another thing that we, as a people, 
are awakening to is the fact that we 
have very much neglected the advantage 
lying close to us in our disregard for 
our waterways as a_ transportation 
means for non-perishable products. 

There is no doubt that the near future 
will bring a development for transporta- 
tion purposes of these inland waterways. 
Only very recently, Secretary Hoover de- 
clared it to be his opinion that this de- 
velopment would be the most efficient 
remedy for the depression of the great 
agricultural Middle West. 

The Federal Government has already 
spent tens of millions of dollars to main- 
tain and to control the navigation of the 
Mississippi River. It is money well 
spent, and other millions will be well 
spent if they make navigable for inland 
commerce the many tributaries of this 
great river. 

But if inland water transportation 
means all that it should mean to the 
inland producer there must be developed 
and fostered from our gulf ports lines | 
for ocean transportation. 

This has been a consistent policy of 
the Shipping Board since it began to 
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ucts; 22694, cutting machinery for mak- 
ing leather gauges for weaving mills. 

Bulgaria—22679, oil extraction equip- 
ment (corn); 22679, starch-making equip- 
ment for wheat and corn. 

Canada — 22692, comforters, cotton, 
cheap; 22691, hosiery, silk, full-fashioned; 
*22682, novelties, advertising; 22665, 
raincoats, oilskin; *22682, stationery; 
22686, twine, sisal. 

Chile—*22664, automobile accessories; 
22696, pulp and paper mill, small, both 
chemical and = mechanical processes; 
22695, rope and twine-making machinery 
for jute and hemp fibres; 22670, toilet 
preparations. 

Danzig—22637f, canned fruit and fish; 
22687f, fruit; 22637f, lard; 22687f, milk 
powder. 

England—22698, discs, spruce pulp, 
cut, for milk bottles; 22698, levelling 
and splicing (skiving) leather machine; 
22683, paper for the manufacture of milk 
bottle discs; 22678, razors (safety), 
frames and holders; 22698, spruce pulp 
boards for cutting discs for milk bottles. 


France—*22659, machines for handling 
ashes; 22643f, tallow. 

Germany—22689, belting, cotton, trans- 
mission; *22642f, canned fruit and con- 
densed milk; *22658, construction equip- 
ment; *22649, cotton, silk and wool for 
textile industry; *22658, garage equip- 
ment; *22677, hides and skins; 22673, 
household appliances, electrical, espe- 
cially novelties; 22639, leaf tobacco, Vir- 
ginia; *22658, machine tools, foot and 
hand operation; *22677, metals, scrap; 
*22677, ores; *22976, soap manufactur- 
ing materials; 22690, suits, cloaks, rain- 
coats, ready made; *22653, tools, shop; 
22685, tires, rubber, for automobiles and 
trucks; 22673, wiring material such as 
switches, contacts, conduits, fuses. 

Iraq—*22697, cotton and fancy piece 
goods; *22697, rayon piece goods; *22697, 
woolen piece goods. 

Italy—22667, apples, table and cook- 
ing; 22669, chemicals, for the manufac- 
ture of rubber goods. 

Latvia—*22680, leathers, upper; chev- 
reau, patent chevreau, box calf and oxide 
kid. 

Mexico—22645, Rice, seed, upland for 
planting. 

Netherlands—*22666, cleaners, win- 
dow, automatic, for automobiles; *22654, 
mining machinery, including sieves, 
screens and grates; dressing apparatus. 

Norway—*22687, heels, rubber, dark 
brown and black; *22687, soles, composi- 
tion, in sheets; *22687, soles, composi 
tion, rubber. 

Peru—22661, hydraulic press, 250 tons. 

Uruguay—22686, balloons, rubber; 
22686, toys, rubber. 

Siam—*22681f, canned goods, espe- 
cially meats and fish; $22681, cotton piece 
goods, especially khaki drill; 22681, soap, 
laundry, cheap. 

Switzerland—22696, 
elastic. 


belts, trouser, 
Agents. 

Argentina—22646f, rice, fancy, Louisi- 
ana. 

Australia—22675, household  appli- 
ances, electrical; 22675, signs, electric, 
flash for window advertising. 

Belgium—22644f, grain (barley and 
oats). 

Ceylon—22638f, canned goods; 22638, 
dress material, fancy; 22638, hosiery; 
22638, household articles; 22639, kitchen- 
ware and cutlery; 22638, medicines, pre- 
pared; 22638, wearing apparel. 

Chile—22629, agricultural implements 
and machinery! 22629, lighting outfits, 
self-contained; 22629, marine motors for 
motor boats and launches; 22629, oils, 
lubricating; 22629, piano, prefer upright, 
medium class; 22629, radio tube sets; 
22629, sawmills, portable. 

China—22633, railway equipment. 

Czechoslovakia—22634, tools, small, 
metal and wood working. 

England — 22628, automobile acces- 
sories; 22663, automobile accessories; 
22663, drag line excavating machinery; 
22628, hardware, small; 22628, novelties, 
small; specialties; 22663, tools, small; 
226638, trucks, 2, 5 and 10 ton capacity. 

Germany—22668, bakers’ machinery 
and equipment; 22668, butchers’ .ma- 
chinery and equipment; 22668, chemical 
specialties, industrial; 22671, chemicals, 
industrial; 22690, cloth, linen; 22657, en- 
gines, blast; 22650f, feeds, hominy, cot- 
tonseed cakes; 22640f, fish fat, hardened; 
22650f, flour; 22668f, fruit, dried; 22656, 
hotel and restaurant equipment, electri- 
cal; 22668, household supplies; 22668f, 
lard and pork; 22657, lumber-drying 
plants and machinery; 22656, machines 
for hotel and restaurant use; 22655, ma- 
chine tools for automobile, motorcycle 
and metal-working factories; 22658, ma- 
chine tools for automobile and other in- 
dustries; 22640f, milk powder, skimmed 
and unskimmed, water-soluble casein; 
22671, pharmaceutical preparations; 22- 
668, pharmaceutical preparations; 22656, 


function as a post-war organization. New 
lines have been established from the 
Gulf ports, and rates have been sta- 
bilized. 

Out of New Orleans today are eight 
regular American lines with regular sail- 
ings consistently advertised. Before the 
operation of the Shipping Board, New 
Orleans had no American lines in the 
overseas trade. Her port was served en- 
tirely by foreign vessels—many of them 
tramp vessels that had no regular sail; 
ings, but put into whatever ports prom- 
ised a cargo. So, sometimes there was 
a plethora of ships, sometimes a paucity. 

The Shipping Board is doing another 
thing that ‘is making much more effi- 
cient port facilities for.foreign trade. 
Wherever there is a shortage of ships, 
and consequently, a threatened conges- 
tion of exports, government ships are 
put into the trade to relieve that short- 
age as fast as possible. This makes an 
elastic service that is very necessary 
where seasonal products are handled. 

To be continued in the issue of 

October 26, 


Americans Conduct 
Many Enterprises 


Local to Shanghai 


Thousands of Chinese Find 
Employment in Cigarette, 
Electric Lamp and Other 

Factories. 


Edwin S. Cunningham, Consul Gen- 
eral at Shanghai, has submitted a re- 
port to Washington showing the num- 
ber of enterprises being conducted in 
Shanghai by Americans. The Depart- 
ment of Commerce has made public the 
following statement based on his report: 


The extent to which Americans are 
interested in purely domestic industries 
in Shanghai is shown in a report from 
Consul General Edwin S. Cunningham. 
To most people it will be a surprise to 
learn that American undertakings in 
this Chinese city range all the way from 
bakeries to cigarette factories. The 
aggregate capitalization totals several 
millions of dollars and in these Ameri- 
can enterprises, and in addition to the 
American executive staff, are employed 
about 8,000 Chinese workmen. 


The largest American enterprise, the 
report states, is probably that of to- 
bacco manufacture. At the present 
time there are two purely American 
cigarette factories in the city, in addi- 
tion to the factories of a joint British- 
American company. These two fac- 
tories have a combined capitalization of 
approximately $1,250,000 and employ 
about 1,600 Chinese. Another important 
American enterprise is a branch of a 
large New York electrical company 
which manufactures incandescent bulbs, 
glassware for lighting purposes, and 
porcelain wiring devices. The local 
capitalization of this company totals 
nearly $1,000,000 and gives employ- 
ment to about 240 Chinese workmen. 


Among other industries operated by 
Americans in Shanghai may be men- 
tioned a box factory, a plumbing com- 
pany, a large drug store which has a 
factory of its own, and a hat factory. 
Shanghai has six American periodicals, 
one of which has its own printing plant. 


Despite the large number of Ameri- 
can manufacturing concerns already 
established, the report states that there 
seems to be many opportunities for the 
investment of capital in small manu- 
facturing enterprises in Shanghai. 
Among the industries which offer pos- 
sibilities in this direction are a small 
modern boot and shoe factory, a modern 
steam laundry, and an aerated water 
factory. 
ita tiie 
utensils, hotel and restaurant; 22636, 
wire rope, all sizes; 22657, woodworking 
machinery and appliances. 

Greece—22651f, semolina. 


Hungary — 22672, chemicals; 
rosin, pitch and tar. 


Ireland—22674, electrical equipment 
for automobiles; 22674, lighting fixtures, 
electric; 22674, lamps, electric, novelty. 


Italy—22660, laundry machinery (dry 
xoom tumblers and manglers); 22632, 
notions and novelties for bazaars; 22- 
648f, starch, laundry. 

Mexico — 22684, dry goods; 22684, 
leather; 22630, musical instruments; 22- 
630, office equipment; 22684, paper, 
wrapping; 22662, ships. 

Netherlands—22652f, canned fish; 22- 
652f, fish meal; 22652f, fruit, dried.. 

Norway—22647f, apples, fresh, in 
boxes .and barrels; 22688, belts, leather; 
22688, caps and shoes, bathing, rubber; 
22688, hosiery, silk, wool and cotton; 
22688, raincoats, rubber; 22688, shoes 
and oxfords; 22688, underwear, knitted, 
for women and men. 

Paraguay—22635, lighting 
lamps, using gasoline or spirits. 

South Africa—22631, phonograph rec- 
ords, toy size and regular. 

Offices of Bureau. 

Following are the offices of the Bureau 
of Foreign and Domestic Commerce: 

Akron, Chamber of Commerce; At- 
lanta, 538 Post Office Building; Baltimore, 
Export and Import Bureau, Association 
of Commerce, 22 Light Street; Birming- 
ham, Chamber of Commerce; Boston, 
1801 Customhouse; Bridgeport, Manufac- 
turers Association; Charleston, S. C., 
Chamber of Commerce; Chattanooga, 
Southern Railway System; Chicago, 
Room 845, 33 South Clark Street; Cincin- 
nati, Chamber of Commerce; Cleveland, 
Chamber of Commerce; Columbus, Cham- 
ber of Commerce; Dallas, Chamber of 
Commerce; Dayton, Chamber of Com- 
merce; Des Moines, 428 Federal Build- 
ing; Detroit, 607 Free Press Building. 

El Paso, Chamber of Commerce; Erie, 
Pa., Chamber of Commerce; Fort Worth, 
Chamber of Commerce; Galveston, 309 
Post Office Building; Houston, Chamber 
of Commerce; Indianapolis, Chamber of 
Commerce; Jacksonville, Chamber of 
Commerce; Los Angeles, Chamber of 
Commerce; Louisville, Board of Trade 
Building; Memphis, Chamber of Com- 
merce; Milwaukee, Association of Com- 
merce; Minneapolis, Federal Building; 
Mobile, Chamber of Commerce; Muncie, 
Chamber of Commerce. 

New York, 734 Customhouse; Newark, 
Chamber of Commerce; New Orleans, 
822 Post Office Building; Norfolk, Hamp- 
ton Roads Maritime Exchange; Orange, 
Tex., Chamber of Commerce; Pensacola, 
Chamber of Commerce; Philadelphia, 20 
South Fifteenth Street, Room 812; Pitts- 
burgh, Chamber of Commerce; Portland, 
Oreg., 222 Oregon Building; Providence, 
Chamber of Commerce; Richmond, Cham- 
ber of Commerce; Rochester, Chamber of 
Commerce. 

St. Louis, 1201 Liberty Central Trust 
Co. Building; San Diego, Chamber of 
Commerce; San Francisco, 310 Custom- 
house; Seattle, 515 Lowman Build- 
ing; Syracuse, Chamber of Commerce; 
Tacoma, Chamber of Commerce; Toledo, 
Chamber of Commerce; Trenton, Cham- 
her of Commerce, and Worcester, Chame 
ber of Commerce. , 


22672, 


sets or 
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Tariff 


Detroit & [ronton 
Railway Authorized 
To Sell More Stock 


Cost of Constructing Exten- 
sion to Line Found in 
Excess of Original 
Estimates. 


The Detroit & lronton Railroad has 


been authorized by Division 4 of the 
Interstate Commerce Commission to is- 
sue $2,972,200 of common stock, to be 
sold at par for cash to Henry Ford or 
his assigns, to cover the surplus cost of 
construction of an extension of the rail- 
road in excess of the estimates. 

The full text of the report, dated Octo- 
ber 16, follows: 

The Detroit and Ironton Railroad 
Company, a corporation organized for 
the purpose of engaging in interstate 
commerce by railroad subject to the in- 
terstate commerce act, has duly applied 
by amended application for authority 
under sectionh 20a of that act to issue 
$2,972,200 of common capital stock con- 
sisting of 29,722 shares of the par value 
of $100 per share. No objection to the 
granting of the application has been pre- 
sented to us. 


Road Under Lease. 


The applicant was incorporated under 
the laws of Delaware in 1920, with an 
authorized capital stock of $1,000,000. 
No steps have been taken to amend its 
charter to provide for the issue of addi- 
tional stock, as the applicant states it 
will await our authorization of the issue 
before such application is made. The 
road is leased to the Detroit, Toledo and 
Ironton Railroad Company, which oper- 
ates it. 

By our order of May 13, 1921, 67 I. C. 
C. 600, we authorized the applicant to 
construct a line of railroad 15 miles long 
from Springwells, or Fordson, to Flat 
Rock, Mich., provided that the construc- 
tion be completed on or before December 
81, 1922. The time for completion of 
the construction was later extended to 
December 31, 1923. At this date the 
construction work on the main line, ex- 
cepting electrification, was practically 
completed. 

Construction has now been 
pleted with the exception of separa- 
tion of two grade crossings. By our 
order of June 10, 1921, 67 I. C. C. 731, 
we authorized the applicant to issue and 
sell at par $1,000,000 of its common cap- 
ital stock, the proceeds to be used for the 
construction of the aforesaid road. 

The applicant represents that the cost 
of constructing the line mentioned above 
was considerably more than that origi- 
nally estimated, and it therefore seeks 
authority to issue $2,972,200 of additional 
capital stock to cover the increased cost 
of construction. The applicant cites as 
reasons for such increased cost the use 
of electric instead of steam power, and 
the rapid industrial development of the 
Detroit district and the consequent de- 
sirability of a double-track main line of 
better materials and construction 
throughout, all of which were stated 
as effecting reductions in maintenance 
charges. 


com- 


Financial Status Reviewed. 


The applicant’s balance sheet as of 
July 31, 1926, shows investment in road 
and equipment $5,265,055, other invest- 
ments $7,571,442, total current assets 
$3,080,700, capital stock $1,000,000, long- 
term debt $1,000,000, and total current 
liabilities $13,644,444, 

The latter amount includes a liability 
of $9,937,500 for adjustment bonds of 
the Detroit, Toledo & Ironton Railroad 

; Company in the principal amout of $7,- 

‘ 571,442 and accrued interest thereon to 
April 1, 1925, amounting to $2,366,058. 
These bonds are held by the applicant 
under contract for purchase. 

Arrangements have been made to sell 
the entire issue of stock at par for cash 
to Henry Ford or his assigns. 

We find that the proposed issue of 
stock by the applicant as aforesaid (a) 
is for a lawful object within its corpo- 
rate purposes, and compatible with the 
public interest, which is necessary and 
appropriate for and consistent with the 
proper perpormance by it of service to 
the public as a common carrier, and 
which will not impair its ability to per- 
form that service, and (b) is reasonably 
necessary and appropriate for such pur- 
poses. 

An appropriate order will be entered. 


DAILY STATEMENT 
Receipts and Expenditures 
of the ‘ 
U. S. Treasury 


At Close of Business October 21 
(Made Public October 23) 


Receipts. 
Customs receipts 
Internal-revenue receipts: 
Income tax 
Mise. internal revenue. . 
Miscellaneous receipts ... 


$2,700,027.06 


2,581,144.67 
3,209,355.76 
590,924.59 


9,031,452.08 
450,000.00 
264,836,790.00 


Total ordinary receipts 
Public debt receipts 
Balance previous day 


$274,318,242.08 

Expenditures. 
General expenditures... 
Interest on public debt... 
Refunds of receipts 
Panama Canal 
Operations in spec. accts. 
Adj. service cert. fund.... 
Civil Service retire. fund. 
Investment of trust fund: 


$4,731,945.95 
9,537,580.99 
291,960.55 
70,327.40 
35,713.57 
42,007.00 
201,044.27 
302,494.03 


15,213.073.76 
216,157.20 
258,889,011.12 


Total ord. expenditures 
Other public debt exp..... 
Balance today 


Total... 6 .e..5.05....$274,818,242.08 


THE UNITED STATES DAILY: 


Rate Complaints 


1.C.C. Decisions 


Banking 


Mr. Mellon, in Reply to Appeal by Bankers, 
Asserts Tariff Reduction Would Injure Labor 


Holds Present Policy 
Promotes Prosperity 


Argues Lower Rates Would 
Only Curtail Purchasing Power 
of American People. 


{Continued From Page 1.] 
vance of the bankers’ program, adding 
that their statement had come as a sur- 
prise to him. 

Mr. Mellon, in his statement, reiterated 
that he did not believe the manifesto was 
directed at the American policies but he 
said he felt that a statement should be 
made because “some American thought 
and some of the press” appeared to re- 
gard it as applicable to conditions in 
this country. He said he considered the 
program advocated by the Europeans 
was “not criticism but emulation” of the 
United States and in support of this 
thought he declared that the situation in 
Europe now, as a result of the war, was 
comparable to what the United States 
would be were the 48 States split up, 
each with its own tariff policy, its own 
railroads, its own currency and its own 
language. 

The Secretary cited statistics of con- 
sumption and production to show that, 
although the population of the United 
States is only about 7 per cent of the 
world population, this country consumed 
as high as two-thirds of the world out- 
put of given commodities. He declared 
this consuming ability was due wholly 
to the high purchasing power of Ameri- 
can citizens. 


Data Given on American , 
Consumption of Materials 

Coal production of the world in 1925 
was 1,500,000,000 tons, the Secretary 
said, and of this the United States used 
556,000,000, or 36 per cent. He asserted 
that the United States consumed 48 per 
cent of the world production of pig iron, 
46 per cent of the copper, 75 per cent of 
the rubber, 51 per cent of the coffee, 75 
per cent of the petroleum, 77 per cent 
of the raw silk and 48 per cent of the 
nitrate. ; 

Any lowering of the tariff, he de- 
clared, would be at the expense of in- 
dustry and labor. 

“Jt is fallacy,” he said, “to assume that 
reduced import duties will enable this 
country to increase its purchases abroad, 
for the measuring stick is the Nation’s 
purchasing power and not the amount 
of duty assessed.” : 

The full text of Secretary Mellon’s 
statement follows: 3 

There has recently appeared in the 
press of the world a “Plea for the Re- 
moval of Restrictions Upon European 
Trade,” signed by many bankers of the 
European countries and some of the 
bankers of this country, stating that 
tariff barriers, special licenses, and pro- 
hibitions imposed in Europe since the 
war interfere with international trade 
and prevent it flowing in natural chan- 
nels and should be removed. The fact 
which gave rise to this situation is the 
break-up of the old political units and 
the rearrangement of the Continent along 
ethnical and not commercial lines. 


Austria Described | 
As “Brain Without Body” 


For example, the Austro-Hungarian 
Empire was a commercial, manufactur- 
ing and agricultural whole. Today Aus- 
tria with its plants, banking facilities 
and railroads, is cut off from both its 
markets and its sources of raw material. 
We have a brain without a body. It is 
just as if we should make New York 
City with the southern portion of New 
York State and the States of Connecticut 
and Rhode Island a separate country. 
The city would be too large for the ter- 
ritory which it could reach and the rest 
of the United States would be deprived 
of that intensive manufacturing and 
financial center. 

The situation in Europe since the war 
is different from the situation in Amer- 
ica. The two would only become com- 
parable if we should consider each of the 
48 States a separate nation, each hav- 
ing its own tariff, its own railroads, its 
own currency, and its own language. 
Under such conditions the industrial 
power of the United States must and 
would end. What the plea of the bank- 
ers seeks to accomplish in its final analy- 
sis is not a change in the world but to 
bring about in Europe a condition simi- 
lar to that in the United States. It is 
not criticism of us but emulation. 

Nevertheless our public thought and 
some of our press argued that because 
artificial barriers hinder readjustment in 
Europe we must change our tariff 
policy but one cannot take a policy, 
which is essential to the relief of Eu- 
rope under conditions arising out of the 
war, and say that this policy is proper 
for the United Sttes, unless it can be 
established that conditions are the same. 
Conditions are not the same. The pur- 
pose of the policy in Europe is to pro- 
vide a territory large enough to contain 
raw materials, manufactures and a mar- 
ket so that industry may function where 
coal and iron and laborers are con- 
venient and food may be_ produced 
where conditions for its production are 
favorable. No such limitation exists in 
the United States. We do not have to 
put a steel plant in Kansas or grow 
wheat around Gary, Ind. We have one 
transportation system; we speak one 
language, and we have one kind of 
money among 120 million people in an 
area the size of most of Europe outside 
of Russia. 

But there is a still greater distinction 
between Europe and the United States. 
It is true there are different nationali- 
ties and different languages on the Con- 
tinent, but, generally speaking, the 
standard of living among the principal 


~ 


the same, whether residents of Texas, 
or Minnesota, Massachusetts, or Cali- 
fornia. But the standard of living of 
Europeans is quite different from the 
standard of living of the United States. 
Unless we are willing to bring our stand- 
ard in America down to the level of 
that of Europe, we cannot consider a 
change in our tariff however desirable 
such a change may seem to Europe. 

Our tariff policy has been mainly re- 
sponsible for the development of manu- 
facturing in America. Our tariff policy 
has brought to labor the highest real 
wages in history. The development of 
manufacturing has been accompanied by 
improved methods and quantity produc- 
tion, and we have been able to make and 
distribute at a relatively low price con- 
sidering the high cost of labor. In many 
lines we more than meet foreign compe- 
tition with its low labor costs. In turn, 
high wages have created a great consum- 
ing population which has been the prin- 
cipal factor in our reaching quantity pro- 
duction and thus low costs. A study of 
the industries in this country shows a 
very small margin of profit per unit and 
large profits in the aggregate possible 
only through large turnovers. These 
reasons, I think, account for the present. 
exceedingly prosperous condition gener- 
ally of our country. 

Again, as I have said, the statement 
appears to be directed to European and 
not American conditions. Still, the ap- 
pearance of the statement has been the 
occasion for an attack on American pol- 
icies upon the assumption that our tariff 
is harmful to the restoration of world 
prosperity. I should like, therefore, to 
state my views on American tariff policy. 


Figures Cited to Show 
Expansion of Import Trade 

When the present tariff measure was 
in process of enactment, it was freely 
predicted that its passage would seri- 
ously restrict foreign trade, particularly 
import trade. Some extremists con- 
tended that the proposed rates were pro- 
hibitive and would result in a virtual em- 
bargo on commerce. The tariff law has 
now been in operation for four years and 
its influence on commerce is no longer 
a@ guess. With disregard of the facts, 
statements are still being made that for- 
eign countries at the present time are 
unable to sell in the American market. 
This is not a fact. During the fiscal year 
which ended June 30, 1926, merchandise 
with atotal value af nearly $4,500,- 
000,000 was imported into the United 
States. With due consideration to unit 
values, this represents a larger volume of 
imports by a very considerable margin 
than has ever been brought to the United 
States in any preceding 12-month 
period. 

The trend of trade during the past 
few years convincingly confirms the con- 
tention that the volume of imports is 
controlled by the purchasing power of 
the nation, rather than the rate of im- 
port duties assessed. An unparalleled 
combination of high wages and industrial 
activity has raised the purchasing power 
ef the people of the United States to 
new high levels, which has brought about 
increased consumption of commodities of 
practically every description. A study 
of the consumption of the more common 
commodities in the United States, in 
comparison with the total world pro- 
duction, shows what America means to 
the rest of the world. 

During the calendar year 1925, the 
world production of coal amounted to 1,- 
500,000,000 tons. The United States’ 
consumption of coal amounted to 566,- 
000,000 tons. In other words, with 
slightly over 6 per cent of the world’s 
population, the United States has con- 
sumed 37 per cent of the total world’s 
coal production. In pig iron the per- 
centage of world production consumed 
in the United States was 48; in copper, 
46; in rubber, 75; in coffee, 51; in petro- 
leum, 75; in tin, 52; in raw silk, 77, and 
in nitrate, 48. 


Importation of Shellac 
Civen as an Example 


nations abroad is about on the same | 
level, just as the standard of living of 

British India exported, during the fis- 
cal year ending March 31, 1925, 42,000,- 
000 pounds of shellac. Of this total, 21,- 
000,000 pounds entered the United States. 
Shellac is an almost exclusive product 
of British India, and 50 per cent of the 
total exports found their way to the 
United States. 

That the 6 or 7 per cent of the world’s 
population who live in continental United 
States sheuld supply a market for such 
large proportions of the world’s total 
production of principal commodities is 
a consideration of greatest importance 
to the world’s commerce, industry and 
the employment of labor. No economic 
survey of world conditions can reach cor- 
rect conclusions unless this major fac- 
tor—the high purchasing power of the 
United States—is taken into account and 
its effect intelligently understood. 

Whether the economic policies of the 
United States, our industrial activity and 
prosperous conditions are of benefit to 
foreign countries can best be determined 
by analyzing the possible effect on other 
nations of a reduction of the per capita 
consumption of commodities in the 
United States to the world average. If, 
for example, the consumption of rubber 
in the United States should be reduced 
to the world average it would mean that 
there would be no market for more than 
50 per cent of the world’s present pro- 
duction. It would mean bankruptcy to 
certain dependencies whose livelihood is 
predicated almost exclusively on the rub- 
ber industry. A reduction in the con- 
sumption of coffee in the United States 
to the world level would wipe out the 
market for some 40 per cent the world 
now produces, and would cause great 
financial losses to Brazil. 

A reduction in the consumption of 
sugar in the United States to the world 


the people of the United States is about 
level would bring financial ruin to Cuba, | 


Result, He Says, Could 
Not Help Europe 


Compares Import Figures of 
1914 and 1926 to Show Low 
Tariff Is No Benefit. 


and likewise a reduction in the consump- 
tion of wool would adversely affect Aus- 
tralia. As the United States’ consump- 
tion is 77 per cent of the world’s pro- 
duction of raw silk, a reduction in the 
consumption of raw silk to the world’s 
per capita average would destroy the 
market for 70 per cent of the silk pro- 


duced. A reduction in the consumption 
of nitrate in the United States would in- 
jure Chile, and a reduction in the United 
States in the use of shellac would cause 
financial reverses in British India. Amer- 
ican money going to Japan for the pur- 
chase of silk, to Brazil for the purchase 
of coffee, to Cuba for the purchase of 
sugar, to Chile for the purchase of ni- 
trate, and to British India for the pur- 
chase of shellac, enables these countries 
to increase their purchases from Euro- 
pean countries, as well as the United 
States. 

An individual out of employment, gen- 
erally speaking, is without purchasing 
power and is a detriment, rather than an 
asset, to his community. | Likewise, a 
nation out of employment is a detriment 
to the rest of the world. Conversely, a 
man well employed reflects prosperity 
and is a benefit to his community; and 
a nation well employed reflects prosper- 
ity on other countries. Preeminently 
the United States is prosperous, and by 
furnishing a market for such amazing 
proportions of what the world produces 
is reflecting prosperity on other nations. 
A fair survey of facts cannot lead to a 
conclusion other than that the economic 
policies of the United States, and their 
resulting industrial activity and pros- 
perity, have played a leading role in aid- 
ing the world to recover from losses and 
damage wrought by the war. 


Comparison Made 
With Low Tariff Act 


The tariff law of October 3,7 1913, 
materially reducing import duties, did 
not become effective as to all its sched- 
ules until January 1, 1914, and early 
in August the outbreak of the World 
War caused a disruption of commerce. 
Therefore, the Act of 1913, uninterrupted 
by war conditions, was in operation for 
a period of but seven months. A com- 
parison of imports during the seven 
months ending July 31, 1914, with the 
seven months ending July 31, 1926, is 
as fair a comparison as can be made of 
the effect of the two laws. While im- 
ports in general have materially in- 
creased during the lapse of 12 years, 
the kinds of imports rather than the 
quantities are of most interest in a study 
of foreign trade. 

In 1914 there was much unemploy- 
ment, and, compared with this year, the 
purchasing power of the nation was ma- 
terially reduced. The value of imports 
of crude materials for use in manufac- 
turing during the seven-month period in 
1914 was less than $400,000,000, while 
during the corresponding months of this 
year the value of this group of imports 
was $1,120,000,000. In 1914, this group 
was 34 per cent of the total, and al- 
though the total imports have more than 
doubled, this year the imports of this 
group constitute 42 per cent of the total 
importations. The use of large quantities 
of crude materials is the necessary re- 
sult of industrial activity and indicates 
healthy industrial conditions. In 1914, 
partly manufactured articles for further 
use in manufacturing amounted in value 
to $180,000,000, or 15 per cent of the 
total, while this year this group of im- 
ports was valued at $480,813,000; or 18 
per cent of the total. This increase was 
an incidental also to increased industrial 
activity. 

Manufactured foodstuffs in 1914 made 
up 14 per cent of the total imports, 
while this year the percentage is 9; and 
of other finished manufactures the per- 
centage in 1914 was 22, and 18 this year. 
Finished manufactures, generally spegk- 
ing, are competitive products, and the 
relatively large imports of 1914 without 
question served to aggravate the unem- 
ployment situation then existing. 


Says Lower Duties 
Would Harm Labor 


In the light of experience the conten- 
tion cannot be sustained that reduced 
duties on competitive products would in- 
crease the aggregate quantities of all 
things consumed in the United States. 
On the other hand, the evidence is most 
convincing that the converse would ob- 
tain. Assuming that temporarily the im- 
portation of competitive products would 
increase with reduced duties and that 
the consumption of such commodities in 
this country would not increase but 
would decline, it would mean but one 
thing—and that is that American labor 
would be deprived of making these com- 
modities to the extent of the increase in 
the imports plus the decrease in con- 
sumption. The decrease in consumption 
and the increase in imports would all be 
at the expense of American industry—it 
would be at the expense of the purchas- 
ing power of this nation and eventually 
would reduce this country’s purchases 
of foreign products whether competitive 
or noncompetitive, dutiable or free. 

Under the present law, generally 
speaking, competitive articles are duti- 
able and non-competitive articles free of 
duty. While imports are increasing the 
increases are in duty-free or noncom- 
petitive products. For instance, dutiable 
imports in 1926 were about one and one- 
half billion, about the same as in 1924, 

[Continued on Page 16, Column 2.] 
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Rochester Revenue 
Tops Disbursements 


By Nearly 38,000,000 


Commerce Department Pub- 
lishes Results of Its Study 
of New York City’s 


Finances. 


The Bureau of the Census of the De- 
partment of Commerce has prepared a 
summary of the financial statistics of 
Rochester, N. Y., which shows that its 
revenue receipts were $23,671,742 during 
1925 and its expenditures $15,683,871 for 
maintaining: and operating its general 
departments. The report was as follows: 

It should be noted that in order to put 
the city of Rochester ona basis com- 
parable with those cities in which the 
county organization has been merged 
with that of the city, the figures here 
given include 83.2 per cent of the trans- 
actions of the County of Monroe for the 
same fiscal year, the percentage being 
based on the ratio of the assessed valu- 
ation of the city to that of the entire 
county. ® 

The payments for maintenance and 
operation of the general departments of 


Rochester, N. Y., for the fiscal year } 


ended December 31, 1925, amounted to 
$15,683,871, or $49.46 per capita. In 
1924° the comparative per capita for 
maintenance and operation of general 
departments was $46.55, and for 1917, 
$22.02. Payments for the operation of 
public service enterprises (waterworks, 
markets, docks, cemeteries, and conven- 
tion hall) amounted to $633,427; interest 
on debt, $2,057,463; and outlays for per- 
manent improvements, including those 
for public service enterprises, ‘$8,295,490. 
The outlay for public service enterprises 
includes nearly $2,000,000 for the con- 
struction of the new subway. The total 
payments, therefore, for expenses of 
general departments and public service 
enterprises, interest, and outlays, includ- 
ing the county, were $26,607,251. The 
total payments included for the county 
amounted to $2,296,591. 

The total revenue receipts of Rochester 
for 1925, including the county, were 
$23,671,742, or $74.65 per capita. This 
was $5,296,981 more than the total pay- 
ments of the year, exclusive of the pay- 
ments for permanent improvements, but 
$2,998,509 less than the total payments, 
including those for permanent improve- 
ments. These payments in excess of 
revenue receipts were met from the 
proceeds of debt obligations. The reve- 
nue receipts included for the county 
amounted to $2,324,242. Property taxes 
represented 64.3 per cent of the total 
revenue for 1925, 64.3 per cent for 1924, 
and 65 per cent for 1917. The increase 
in the amount of property taxes collected 
was 137 per cent from 1917 to 1924, and 
17.8 per cent from 1924 to 1925. 

The net indebtedness of Rochester on 
December 31, 1925, was $34,837,133, or 
$109.86 per capita. Of the total net 
indebtedness $457,600 was for the county. 
In 1924 the per capita debt was $99.79, 
and in 1917 $52.72. 

For 1925 the assessed valuation of 
property in Rochester subject to ad va- 
lorem taxes for city corporation was 
$470,926,949. The levy for all purposes 
for 1925 was $16,332,108, of which $13,- 
489,882, or 82.6 per cent, was levied for 
the city corporation; $1,941,161, or 11.9 
per cent, for the county; and $901,065, 
or 5.5 per cent, for the State. The per 
capita tax levy for the city, county and 
State was $51.51. 


YEARL 
INDEX 


| Foreign Exchange | 


[By Telegraph.] 

New York, October 23.—The Fed- 
eral Reserve Bank of New York today 
certified to the Secretary of the Treas- 
ury the following: 

October 23, 1926. 

Federal Reserve Bank of New York, 
The Honorable, 

The Secretary of the Treasury. 

Sir: 

In pursuance of the provisions of Sec- 
tion 522 of the Tariff Act of 1922, deal- 
ing with the conversion of foreign cur- 
rency for the purpose of the assessment 
and collection of duties upon merchan- 
dise imported into the United States, we 
have ascertained and hereby certify to 
you that the buying rates in the New 
York market at noon today for cable 
transfers payable in the foreign curren- 
cies are as shown below. 

Respectfully, 

Manager, Foreign Department. 


7. 
U. S 


Country 


Value in 


Transfers in N. 
Dollars. 


Noon buying 
Rate for cable 


Europe: 

Austria (schilling) 
Belgium (franc) 
Bulgaria (lev) 
Czechoslovakia (krone) 
Denmark (krone) 
England (pound sterling) 
Finland (markka) 
France (franc) 
Germany (reichsmark) 
Greece (drachma) 
Holland (guilder) 
Hungary (pengo) 
Italy (lira) 

Norway (krone) 
Poland (zloty) 
Portugal (escudo) ..... eee 
Roumania (leu) 

Spain (peseta) 

Sweden (krona) 
Switzerland (franc) 
Yugoslavia (dinar) 


ASIA: 
China 
China 
China 
China 


~ 
oe 
So 
ioe] 
— 


.0281 
.007270 
-029617 
-2659 
4.8481 
.025206 
-0302 
-2379 
011932 
-3999 
1756 
-0435 
.2500 
-1105 
0513 
-005400 
-1508 
-2673 
-1930 
.017666 


-6025 
5934 
5741 
-6033 
-4621 
-4356 
4150 
4113 
-3614 
4883 
-5608 


(Chefoo tael) 
(Hankow tael) 
(Shanghai tael) 
(Tientsin tael) 

China (Hongkong dollar).... 
China (Mexican dollar) 
China (Tientsin or Peiyang dol. 
China (Yuan dollar) 

India (rupee) 

Japan (yen) 

Singapore (S. S.) (dollar)... 


NORTH AMERICA: 


Canada (dollar) 

Cuba (peso) 

Mexico (peso) 
Newfoundland (dollar) 


SOUTH AMERICA: 


Argentina (peso) (gold) 
Brazil (milreis) 

Chile (peso) 

Uruguay (peso) 


R. R. Gets $12,089 for Loss 
Under Government Control 


1.000792 
-999188 
-479250 
-998281 


-9277 
-1401 
1213 
-9982 


The Interstate Commerce Commission 
has just certified to the Secre- 
tary of the Treasury that $12,089 is 
payable to the Marcellus & Otisco Lake 
Railway under section 204 of the trans- 
portation act as reimbursement for the 
deficit sustained by it for the period of 
Federal control after the short line rail- 
roads were relinquished by the Railroad 
Administration. 


Total Assets of Joint Stock Land Banks 
Reported as $671,925,685 as of September 30 


Statistical Statement of Farm Loan Board Shows Net 


Worth in Amount of $56,668,032.50. 


Total assets of the several Joint Stock 
Land Banks as at the ¢lose of business 
September 30, 1926, amounted to $671,- 
925,683.25, according to a statistical 


tabulation by the Federal Farm Loan 
Board. Total liabilities were $615,257,- 
650.75, and net worth $56,668,032.50. 


The same banks had as_ undivided 


as of September 30, } 


1926, and $2,002,569.36 in paid-in surplus, 

| and $1,543,087.61 in earned surplus. 

The Board also announced that net 

| mortgage loans aggregated $614,639,- 

203.62. Interest accrued but not yet due 

on mortgage loans was revealed as $11,- 

194,135.80. Dividends declared but re- 

maining unpaid amounted to $32,187, the 
Board said. 

The full text of the statistical state- 


—_—__—________—_____—__-4ment follows: 


Consolidated statement of condition 


of the several joint stock land banks as 


shown by reports submitted to the Farm Loan Board at close of business September 


80, 1926. 
ASSETS 
Net mortgage loans 


Interest accrued but not yet due on mortgage loans............. 


U. S. Government bonds and securities 


Interest accrued but not yet due on bonds and securities 
Other interest accrued but not yet due .. 


Cash on hand and in banks 


Notes receivable, acceptances, etc. ...... 


Accounts receivable 


Installments matured (in process of collection) 


Banking houses 
Furniture and fixtures 


Sheriffs’ certificates, judgments, etc. (subject to redemption).... 


Real estate 


Total assets 


LIABILITIES 
Farm Loan bonds outstanding 


Interest accrued but not yet due on Farm Loan bonds 


Notes payable 

Accounts payable 

Other interest accrued but not yet due 
Due borrowers on uncompleted loans 


Amortization installments paid in advance 
Farm Loan bond coupons outstanding (not presented) 


Dividends dectared but unpaid 


Total liabilities 

NET WORTH 
Capital Stock paid in ¢ 
Surplus paid in 
Surplus earned 
Reserve (legal) 
Other net worth accounts 
Undivided profits 


Total liabilities and net worth .... 


614,639,203.62 
11,194,135.30 
18,206.061.03 
220,215.18 
35,963.29 
14,277,157.31 
1,473,933.98 
2,331,891,61 


1,072,637.60 


194,053.99 | 


2,467,924.75 
4,012,278.16 


671,925,.683.25 


597,263,000.00 
10,033,268.96 
3,424,213.74 
1,272,917.27 
7,780.01 
1,223,867.15 
1,019,985.66 
940,430.96 
32,187.00 


615,257,650.75 


44,724,020.74 
2,002,569.36 
1,543,087.61 
4,646,152.45 
999,104.87 
2,753,097.47 
56,668,032.50 


671,925,683.25 
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Toothache Blamed 4 
For Fatal Collision ” 
On Electric Railway 


Suffering Motorman and 
Conductor of Train Over- 
looked Regular Meet- 
ing Orders. 


[Continued From Page 1.] 
point, for which Conductor Adams and 
Motorman Owen are at fault. 

Both Conductor Adams and Motorman 
Owen are experienced employes, yet, ac- 
cording to their testimony, they both 
completely overlooked their scheduled 
meeting point with train No. 223. 


The evidence indicated that Motorman 
Owen had been on duty more than 16 
hours in the aggregate in the 24-hour: 
period prior to the accident; this con- 
stituted a violation of the Federal hours 
of service law. On account of having 
had dental work performed, and contin- 
ually suffering from toothache; he had 
had very little rest when actually off 
duty, and as a result he felt nervous and 
depressed. 


No Excuse for Conductor. 

There did not appear to have been any 
excuse, however, for Conductor Adams’ 
oversight other than becoming confused 
by receiving orders to meet a northbound 
train at Pine; having met that train, he 
then overlooked the fact that his train 
had a time table meet with another train 
at the same point. 


The employes involved were -experi- 
enced men; at the time of the accident, 
none of them, except Motorman Owen, 
had been on duty in violation of any of 
the provisions of the hours of service 
law. 


Summary of I. C. C. 


Rate Decisions 


The Interstate Commerce Commission 
made public on October 23 decisions in 
rate cases by Division 3, comprising Com- 
missioners Hall, Campbell and Cox, which 
are summarized as follows: 


No. 16442, Mason City Brick & Tile 
Company v. Atchison, Topeka & Santa 
Fe Railway Company, et al. Decided 
June 30, 1926. Rates on fuel and gas 
oils, in tank-car loads, shipped from 
points in Arkansas, Kansas and Okla- 
homa to Clear Lake Junction and Mason 
City, Iowa, found unreasonable and un- 
duly prejudicial. Reparation awarded. 

No. 17136, Clinchfield Coal Corpora- 
tion v. Carolina, Clinchfield & Ohio Rail- 
way (Louisville & Nashville Railroad 
Company and Atlantic Coast Line Rail- 
road Company, lessees)) et al. Decided 
October 8, 1926. Rates on coal, in car- 
loads, from  Clinchfield, Dante and 
Clinchco, Va., to Toledo and Toledo Dock, 
Ohio, for transshipment by vessel, found 
unduly prejudicial. Nonprejudicial rate 
relationship prescribed. 

No. 17150, Kansas City Brick Company 
v. Chicago, Rock Island & Pacific’ Rail- 
way Company. Decided October 2, 1926. 
Rates on brick and hollow-building tile 
from Vale, Mo., to Kansas City, Mo— 
Kans., found not unreasonable or unduly 
prejudicial. Complaint dismissed. 


Rate Complaints 


Filed With LC. C. 


Three rate complaints made public on 
October 23 by the Interstate Commerce 
Commission are summarized as follows: 

No. 18805. Permutit Co., of New 
York City, v. Central Railroad of New 
Jersey et al. Alleges that the rate on 
sand from Brooklyn, N. Y., and Birming- 
ham, N. J., to various points in Official 
and Western Classification territories 
are unfair and unreasonable and dis- 
criminatory as compared with rates ac- 
corded to other shippers and other simi- 
lar commodities over substantially the 
same routes. Commission is requested 
to prescribe reasonable rates for the 
future and award reparation. 

No. 18806. Armour & Co., of Chicago, 
v. Great Northern Railway et al. Claims 
reparation of $710.55 on switching rates 
charged by the St. Paul Bridge & Ter- 
minal Railway at South St. Paul, Minn. 

No. 18807. Menasha Weoden Ware 
Co., of Menasha, Wis., v. Ann Arbor 
Railroad et al. Seeks application in the 
future of reasonable rates on iron and 
steel articles between Pennsylvania and 
Ohio and Menashee, and claims repara- 
tion of $1,090. 


Rise Recorded in Debits 
To Individual Accounts 


Debits to individual accounts, as re- 
ported to the Federal Reserve Board by 
banks in leading cities for the week 
ended October 20, and announced by the 
board October 23, aggregated $13,745,- 
000,000, or 22 per cent above the total 
of $11,269,000,000, reported for the pre- 
ceding week. 

Total debits for the week under re- 
view are $533,000,000 or 4 per cent above 
those for the week ending October 21, 
1925. New York City reports an in- 
crease of $175,000.000, Boston $77,000,- . 
000, Philadelphia $39,000,000, Cleveland 
$32,000,000, Chicago $30,000,000 and Logs ~ 
Angeles $25,000,000. 

Aggregate debits for 141 centers for 
which figures have been published” 
weekly since January, 1919, amounted 
to $12,913,462,000 as compared with 
$10,568 632,000 for the preceding week 
and $12.431,069,000 for the week ending” 
October 21, 1925. ; 


Other railroad news will be found. 


on Page 15 of this issue. 3 


‘ 





(tEARLY 
INDEX 


Referee’s 


Decisions 


i 
ee 


njunction Granted 
fo Stop Diversion of 
Irrigation Waters 


‘District Court Finds Owner 
of Land Has No Right to 
Use of Water on Indian 
Reservation. 


Untirep STATES oF AMERICA V. GEORGE W. 
Parkins; District Court, DISTRICT 
oF WyominG; No. Eq. 1555. 

An injunction was granted in this case 
against the defendant where it appeared 
that he had been diverting water from a 
stream on an Indian reservation to the 
use of his own land. It was shown that 
the Government owned the water in the 
stream and was using it in an irrigation 

| project for Indian lands. 

A. D. Walton appeared for the plain- 
tiff, and J. J. Spriggs and F. A. Michaels 


for the defendant. 
The full text of the opinion by Judge 


: Kennedy follows: os 
The plaintiff seeks a decree restraining 


the defendant from diverting water from 
a certain stream, which relief sought is 
resisted by the defendant. 

Court’s Findings of Fact. 

The principal facts seems to be sub- 
stantially as follows: In pursuance of 
a treaty between the United States and 
certain Indian tribes concluded in 1868 
and ratified and proclaimed in 1869, the 
Shoshone or Wind River Indian reserva- 
tion was established and thereafter by 
agreement between the plaintiff and the 
Indians considerably diminished, _the 
southern portion still being maintained 
as an Indian reservation. Somewhat 
later the United States, for its wards, the 
Indian tribes, perfected an _ irrigation 
system within the said Indian reserva- 
tion, which was and is known as the 
Wind River Irrigation Project, its pur- 
pose being to furnish irrigation for lands 
upon the reservation. Such project has 
been operated for a period of time and 
a considerable portion of the lands re- 
claimed through it. 

The irrigation system was so con- 
structed that the waters which were 
taken, out of Wind River above or at 
the upper end of the reservation were 
in the course of their transportation 
through a main canal, run into and 
through a small stream known as Mill 
Creek within the reservation and con- 
tinued by said canal on the opposite 
side of said creed, so that the waters in- 
troduced and run through the irrigation 
canal blended with the waters of Mill | 
Creek, it being the purpose and plan to 
use the bed of Mill Creek for the two- 
fold purpose of discharging flood waters 
and carrying waters to canals farther 
down the stream where they were con- | 
veyed onto other lands for irrigating 
purposes. 

Previous to the construction of the 
irrigation project a certain portion of 
acreage was deeded by the United States 
to one of its Indian wards and subse- 
quently by this ward conveyed to the 
defendant, and later the defendant re- 
ceived by patent an additional acreage ! 
which had theretofore been allotted to 
one of the Indians. 


Water Rights Given With Land. 


The lands of the defendant were given 
a water right under the Wind River 
Project and were for a time irrigated 
through the waters of that project by 
appropriate laterals from the main ditch. 
A controversy arose between plaintiff’s 
officials in charge of the irrigation proj- 
ect and the defendant over the payment 
of operation and maintenance charges, 
as a result of which and defendant’s fail- 
ure to pay, the water was subsequently | 
denied him and shut off by the irriga- 
tion officials. Sometime thereafter the 
defendant either constructed or made 
use of a small dam in Mill Creek below 
its confluence with the irrigation canal 
by which he proceeded to divert waters 
in that creek across the lands of an- 
other Indian allottee and onto his own 
lands where they were used for irriga- 
tion purposes. After a_ preliminary | 
injunction had been granted by the court 
in this case, the defendant abandoned 
the taking of water from Mill Creek 
across the lands of the Indian allottee | 
‘and by the construction of a small dam 
in the creek farther down, diverted the 
waters through a ditch to his lands where 
they were used for irrigation purposes, 
and have been so used intermittently 
since the commencement of the suit, the 
purpose of which is to prohibit the 
further diversion and use by the defend- 
ant of the waters from Mill Creek. 

The defendant has no permit either | 
from plaintiff or from the State of | 
Wyoming for the diversion of water from | 
Mill Creek. The testimony shows that | 
the waters of Mill Creek, especially 
through the ordinary irrigation season, 
before the project was constructed, were | 
small in volume and that they have been 
greatly augmented since the construc- 
tion by the use of the bed of the stream 
for the discharge of flood waters and 
especially by its use for waters car- 
ried to lands for irrigation lower down. 
The volume of the water in Mill Creek | 
is also added to fhaterially by the seep- 
age from the main canal. 





Decision Given for Plaintiff. 


I am of the opinion that the plaintiff 
must prevail in this case, for four rea- | 
sons: 

First. It is not apparent that the 
waters in the streams within the Indian 
reservation were ever specifically granted 
by the United States to the State of | 
Wyoming, although it is apparently the | 
fact that the Indian service in promulgat- 
ing its irrigation project and the offi- 
cials of the State of Wyoming for the | 
purpose of protecting all land owners 
who may acquire water rights, have co- 


The transferee’s bona fide belief in the | 


| honest belief that his services to Ponzi in 


| before him was the allowance of the proof 


| question of transfers in fraud of credi- 


| be allowed to prove claims without first 


| and its procedure ought to be kept as 





operated along the line of taking out 
Water for irrigating purposes with the 
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consent of the State. It must be as- 
sumed, however, that in the absence of 
any specific grant, that the Government 
has reserved whatever rights may be ne- 
cessary for the benefiicial use of the Gov- 
ernment in carrying out its previous 
treaty rights, those rights having be- 
come fixed and established before 
the Act of Admission which made 
Wyoming a sovereign State. The treaty, 
like all other treatiés with the In- 
dians creating reservations, contem- 
plates the use and benefit of the 
lands within the reservation to its wards, 
tht Indians, which likewise includes the 
irrigation of those lands, they being arid 
in character. Winters v. United States, 
207 U. S. 564. So far as the issues here 
are concerned, it would appear that the 
Government in the establishment of its 
irrigation project, had a right to the use 
of the present waters in Mill Creek for 
its Indian wards. s 


Government Held to Own Water. 

Second. The evidence in the case 
shows by a strong preponderance that 
the flow of Mill Creek consists primarily 
of water conveyed as a part of the irvi- 
gation project through the bed of the 
stream to satisfy appropriators farther 
down and as a result of seepage from 
the main irrigation canal, and in either 
event the waters belong to the ifrigation 
project, which in this case makes them 
the property of the Government. Ide v. 
United States, 263 U. S. 497. 

Third. The evidence discloses that 
the defendant has no right to divert wa- 
ter from Mill Creek, by permit granted 
either by the United States or the State 
of Wyoming. 

Fourth. The evidence further discloses 
that the defendant has an adequate water 
right through the Wind River Irrigation 
Project for the irrigation of his lands, 
which he has neglected and refused to 
take advantage of, by his failure to pay 
maintenance charges established under 
that project and affecting all owners of 
lands using waters similarly. If he has 
a grievance in this respect, he should 
seek appropriate relief through the 
proper forum. This condition establishes 
clearly a want of equity in the case, so 
far as the defendant is concerned. 

A decree may be entered perpetually / 
restraining the defendant from the di-' 
version of water from Mill Creek for 
the irrigatoin of the lands set forth in 
the bill of complaint. 

October 11, 1926. 


Claim Against Ponzi 
_ Estate Disallowed 


Services of Claimant Declared | 
to Have Contributed to In- 
solvency of Bankrupt. 





[Continued From Page 7.] 
transfer of payment by the bankrupt in 
fraud of creditors is recoverable except 
to the extent to which the transferee or 
payee proves that he gave value, i. e. 
“fair consideration,” for it in good faith, 
and that if the consideration which he 
gave was not in fact valuable his proof 
fails and the transfer or payment is | 
avoided. The situation is one in which | 
one of two innocent parties must lose, 
and the argument is that the Act puts 
the loss on the person who dealt with 
the fraudulent bankrupt. SA 

No decision upon the point has come 
to my attention; it is apparently a case 
of the first impression. Cases in which 
the transferee participated in the fraud 
are clearly distinguishable. It is, how- 
ever, well settled that under this sec- 
tion the bankruptcy court will examine 
transfers made by the bankrupt in 
fraud of his creditors and, even against a 
transferee who took in good faith, will 
set them aside to the extent that the 
value of the property conveyed clearly 
exceeded the value of the consideration 
paid for it. (Geary v. Schivern, 124 At. 
Rep. 630; Dreyer v. Kicklighter, 228 F. R. 
745 at 752; Eby v. Ashle}, 1 F. R. 2d. 
971; Moore on Fraudulent Conveyances, 
p. 330; 27 Corpus juris 544.) 

Seryices Held Detrimental. 


The principal on which these cases 
rest is, I think, decisive of the present 
controversy. In them the value agreed 
upon by the bankrupt and the transferee 
was disregarded by the courts, and a dif- 
ferent value substituted, arrived at by 
applying established rules of valuation. 


value agreed upon by him and the bank- | 
rupt did not save the transaction. Upon 
the issue of “fair consideration” under 
the statute of good faith was regarded 
immaterial. So here the ,claimant’s | 


selling the latters’ notes were valuable | 
does not alter the fact that those services 
were not valuable but, quite the contrary, 
were actually detrimental, because they 
furthered the commission of a crime, and 
deepened Ponzi’s insolvency. 


Referee Is Upheld. 


Objection is made by the claimant to 
the jurisdiction of the Referee, the con- 
tention being that, as the only matter 


of claim, he had no power to go into the 


tors. The act expressly provides that re- 
cipients of fraudulent transfers shall not 


surrendering what they received (Sec. 
57-g). This required the Referee to go 
into that matter if it was raised. See 
Pirie v. Chi. Title & Trust Co., 182 U. S. 
438. It would be unnecessarily cumber- 
some and indirect to say that the ques- 
tion can only be raised by an allowance 
of the claim and a motion to expunge, or 
by formal pleadings. Bankruptcy is es- 
sentially a commercial branch of the law 


direct and informal as possible. A party 
will always be allowed to file such plead- 
ing as are reasonably necessary to make 
clear his own position, and if in doubt as 
to the claims or position of the other side, 
he may apply for an order that they file a 
more explicit statement. 
It follows that the leared Referee’s 

order was right and it is affirmed. | 
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Conviction for Sale of Liquor Set Aside on Ground 


Change Hands Before Arrest 


—_———+ 


Goods Actually Did Not 


Contract to Sell Held 
Not to Change Title 


Trial Judge Ruled to Be in 
Error in Not Directing 


Verdict. 
a 
FILiaTREAU, R. O., AND CoRBETT, J. R., 
v. UNITED STATES OF AMERICA; AP- 
PEAL; CircuIT CouRT OF APPEALS, 
Sixtu Circuit, No. 4595. 


A conviction the District Court, 
Western District, Kentucky, for selling 
liquor was reversed by the Appellate 
Court in this case in which there was 
not such an unconditional appropriation 
of the liquor to the contract of sale as 


to pass title from the seller to the buyer, 
distinguishing between a contract to sell 
and an actual sale. 

Error was also found in the trial 
judge’s instructions permitting the jury 
to consider evidence of previous convic- 
tions in connection with all the other 
evidence in determining whether the de- 
fendant was guilty in this case. 

The full text of the opinion follows: 

Before Donahue and Moorman, Circuit 
Judges, and Hickenlooper, District Judge. 

Hickenlooper, District Judge: On Oc- 
tober 17, 1924, an indictment was re- 
turned against the plaintiffs in error 
jointly, charging them with conspiracy 
to violate the National Prohibition Act, 
in the first count; in the second count 
with the sale of 50 gallons of whisky 
on or about the 20th day of August, 
1924, near Bear Wallow, in Washington 
County, Kentucky; and in the third 
count with the illegal possession of said 
50 gallons of whisky, as of the same 
date and place, averring further that 
such illegal possession was a first offense 
of that kind upon the part of J. R. Cor- 
bett and a third offense upon the part 
of R. O. Filiatreau, and setting forth the 
dates and details of the prior convic- 
tions of said Filiatreau. 

The ‘record is silent as to whether 
there was any arraignment prior to Sep- 
tember 29, 1925, when the case was 
called for trial. On this latter date the 
defendants below appeared in court and 
filed a demurrer to the indictment, a mo- 
tion to quash, and a motion for a bill of 
A single journal entry re- 
cites that the cause coming on for hear- 


in 


| ing and the defendants being present 


in person and by counsel, said defendants 
entered a plea of not guilty and said 
motions and the demurrer to the indict- 
ment are overruled. The cause pro- 
ceeded to trial, the first count was with- 
drawn from the consideration of the 
jury at the conclusion of the evidence, 
and a verdict of guilty was returned 


| upon the second and third counts. After 


verdict motions in arrest of judgment 
and for a new trial were duly made and 
overruled. 

The first assignment of error to be 
considered is the alleged error in over- 
ruling the motion for a bill of partic- 
ulars. While the defendants may be said 
to be entitled, as a matter of right and 
of due process of law, to such definite 
and specific allegation of the nature 
of the charge against them as will not 
only give them fair and reasonable op- 
portunity to prepare their defense but 
such as will also enable either to plead 
prior conviction or acquittal in the event 
of subsequent prosecution for the same 
crime, the granting or refusal of a mo- 
tion for a bill of particulars generally 
lies within the sound discretion of the 
trial court (Dunlop v. U. S., 165 U. S. 
486, 491; Savage v. U. S., 270 Fed. 14, 
18 [C. C. A. 8]) and such motion must 
be timely made to enable the defendant 
to sustain his demand as of such right. 


No Need Is Found 
For Bill of Particulars 


Here the evidence. discloses without 
contradiction that both defendants were 
arrested on the night of August 20, 1924, 
in connection with a transaction involv- 
ing the alleged sale of approximately 50 
gallons of moonshine whisky, which in- 
toxicating liquor was then seized, for- 
feited and held as evidence.- Ignorance 
upon the part of the defendants of the 
precise nature of the charge against 
them and inability upon their part to 
prepare their defense, seem decidedly 
more fanciful than real. The indictment 
was returned on October 17, 1924, but 
no motion for a bill of. particulars was 
filed, nor other objection to the suffi- 
ciency of the indictment raised, until 
September 29, 1925, when the case was 
called for trial. 

Under such circumstances we can not 
say that it was an abuse of discretion 
upon the part of the court to deny the 
motigg and to insist that the defendants 
proceed to trial. 

The motion to quash the indictment 
for the reason that it set forth the de- 
fendants’ Christian names by initials 
only was also properly denied. The ap- 
propriate remedy in such an event is by 


| a plea in abatement and not by mo- 


tion to quash. Gerrish v. State, 53 Ala. 
476; U. S. v. Upham et al., 43 Fed. 68; 
16 C. J. 409, Criminal Law, Sec. 745, 
and cases there cited. In the absence 
of such plea in abatement the irregu- 
larity must be considered as waived or 
cured by verdict. 

Error is also assigned to overruling 
the motion to quash the third count 
of the indictment for the reason that 
this count charges one defendant with a 
first offense of illegal possession and 
the other with a third offense of a like 
kind. It is insisted that this results 
in a misjoinder of persons, or that sep- 
arate and distinct charges against the 
several defendants are improperly joined, 
the one defendant being charged wiih 
a misdemeanor and the other with a 
felony. 

Conceding that joinder or consolidation 
is improper where the offenses are differ- 


‘ 


Contracts 


of Sale 


ent and independent each of the other, 
but merely contemporaneously . com- 
mitted by different individuals (see Mc- 
Elroy v. U. S., 164 U. S. 76, 81), or 
where the offenses are in their nature 
such as to be incapable of joint com- 
mission, such as perjury or slander (see 
U. S. v. Kazinski, Fed. Cas. No. 15508), 
yet here the act of possession is laid 
as the joint act of the two defendants, 
a single violation of the law. 

As was said by Mr. Justice Gray in 
McDonald v. Mass., 180 U. S. 311, 313, 
“the allegation of previous convictions 
is not a distinct charge of crimes, but 
is necessary to bring the case within 
the statute, and goes to the punishment 
only.” The practice of making the pen- 
alty to the habitual offender is of long 
standing in the criminal law of the sev- 
eral States and in charging*such previ- 
ous offenses the allegation thereof may 
be made in the indictment returned for 
the last offense, as is required by the 
Volstead Act (Massey v. U. S., 281 Fed. 
293 [C. C. A. 8]; Schooley v. U. S., 4 
F. (2d) 767 [C. C. A. 8]), or it may 
constitutionally be provided by statute 
that the fact of previous offenses be 
presented to the court by information 
after conviction on the substantive 
charge and as for assistance to the 
cxurt in fixing the penalty (Graham v. 
W. Va., 224 U. S. 616). 


Single Crime Charged 
To Two Persons 
Such procedure is permitted only in 


recognition of the fact that but one 


crime has been committed. It is mani- 


fest that such single crime may be joint, 
and it is here alleged so to be. The 
question thus presented is not that of the 
guilt or innocence of the several de- 
fendants upon charges of separate and 
distinct crimes of different degree, but 
of the power of Congress to provide a 
more severe penalty for a second or 
subsequent offense than is meted out to 
the first offender for the identical of- 
fense. Such power of Congress is not 
here questioned. 

Other illustrations of proper joinder 
of defendants in one indictment, where 
the penalty is different, suggest them- 
selves upon reflection. Principals in the 
first and second degree, or the principal 
and accessories before or after the fact, 
could always be joined in one indictment, 
although the punishment may vary. 

Thus an accessory after the fact is 
subject under the Federal law to be im- 
prisoned not exceeding one-half the 
longest term of imprisonment or fined 
not exceeding one-half the largest fine 
prescribed for the punishment of the 
principal, or both (P. C. Sec. 333). The 
return of a joint indictment against the 
principal offender and the accessory 
after the fact would not afford valid 
ground for attack by motion to quash. 
motion to quash the indictment in the 
case at bar was properly overruled. 

This consideration of the purpose, na- 
ture and effect of the allegation and 
proof of previous offenses suggests the 
propriety of considering at this point 
the only formal exception taken to the 
charge of the court. The learned trial 
judge instructed the jury: 

“You may take into consideration as 
against R. O. Filiatreau and consider 
it for whatever it may be worth in de- 
ciding whether he is guilty in this case, 
the fact that he has been heretofore 
twice convicted but that is not alone suf- 
ficient to sustain a verdict in this case 
but you may consider it for whatever you 
think it is worth, in connection with all 
the other evidence.” — 

Specific exception was taken by coun- 
sel for the defendant Filiatreau to this 
portion of the charge, and in so charg- 
ing the jury we feel that prejudicial 
error was committed which will require 
a new trial as to the defendant Filia- 
treau. Neither defendant testified in the 
case, so that there could be no ques- 
tion of the previous convictions affecting 
the credibility of the defendant Filia- 
treau as a witness. No question of 
scienter fraud or guilty knowledge was 
involved in the case. 

If the jury believed the witnesses for 
the Government and found that such 
evidence established the guilt of the de- 
fendant Filiatreau of illegal possession 
of intoxicating liquor at the time and 
place laid in the indictment, beyond 
reasonable doubt, this.defendant should 
have been convicted, but unless guilt 
of the specific violation of law charged 
appeared from the evidence beyond rea- 
sonable doubt and unassisted by the fact 
of former similar transgressions, the 
verdict should have been not guilty. To 
permit the evidence of previous convic- 
tions.to be, received by the jury to sup- 
plement the other evidence of guilt and 
possibly to avoid a finding of failure 
of proof, constituted reversible error. 
See Boyd v. U. S., 142 U. S. 450, 458; 
Crinnian v. U. S., 1 F. (2d) 643 (C. C. 
A. 6); Rupinski v. U. S., 4 F. (2d) 17 
(C. C. A. 6). 


Defendants Deny 
Sale Was Completed 


The last assignment of error which 
is urged upon the court is that the trial 
court erred in overruling the motion of 
both defendants to direct a verdict of 
not guilty upon the second or sale count 
of the indictment. The utmost that the 
evidence disclosed was that the informer 
having called at the residence of R. O. 
Filiatreau about 10 or 11 o’clock in the 
evening of August 20, 1924, and having 
told this defendant that he wanted some 
whisky, Filiatreau called to the defend- 
ant Corbett and sent him to another 
locality for the whisky. 

Corbett was gone about 30 minutes 
and when he drove up in front of 
Filitreau’s automobile, he spoke to the 
informer, saying, “All right, I am 
ready,” or, as testified by another wit- 
ness, “Here it is.’ Before any delivery 
of whisky was in fact made to the in- 
former the prohibition officers appeared 


Instructions to Jury 


Are Declared Faulty 


Prior Convictions Not to Be 
Considered in Determining 
Present Guilt. 


and placed Corbett under arrest, later 


apprehending Filiatreau. . 

The court treated this tender as com- 
pleting, the sale providing the jury fur- 
ther found that nothing remained to be 
done except for the informer to take 
posession. In the charge to the jury the 
court said: 

“As I have said, before there could 
be a sale in this case there must not 
only have been an agreement but there 
must have been under the facts in- this 
case such'a delivery on the part of Cor- 
bett as left nothing further for the de- 
fendants to do. In other words, it must 
have been tendered so that all that was 
necessary was for Skinner to take pos- 
session. Unless you believe that to the 
exclusion of a reasonable doubt you will 
find them not guilty under Count No. 2 
of selling.” 

The evidence is insufficient to support 
the contention of actual delivery and 
the question is therefore whether there 
was such unconditional appropriation of 
the liquor to a contract of sale (some- 
times loosely called a constructive de- 
livery) as would pass title thereto from 
the seller to the Buyer. 

The distinction between a contract 
to sell and an actual sale is clearly and 
tersely stated in the second edition of 
Williston on Sales, Sec. 2: 

“Whether a bargain between parties 
is a contract to sell or an actual sale 
depends upon whether the property in 
the goods is transferred. If it is trans- 
ferred there is a sale, and executed sale, 
even though the price be not paid. Con- 
versely, though the price be paid there 
is but a contract to sell (not very hap- 
pily called an executory sale) if the 
property in the goods has not passed.” 


A 





No Evidence to Show 


Transfer of Property 
Whether property in the goods 1s 

transferred will depend upon the inten- 

tion of the parties, however indicated. 
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_Merchandise 


Hammer v. U. S., 249 Fed. 336 (C. C, 
A. 2); Williston on Sales, (2d Ed.), 
Sec. 261; Hatch v. Qil Co. 100 U. §, 
124, 130, 131. 

In the case at bar the evidence does 
not disclose any intention of the par- 
ties to transfer property or title to the 
whisky prior to transfer of actual 
possession, delivery into the manual 
custody of the informer, or removal 
from the automobile of Filiatreau to thet 
of the informer. 

It is true that in the law of sales, 
goods which are unascertained at the 
time of the contract to sell may subse- 
quently be ascertained and by act of 
either party irrevocably applied to the 
contract, but such appropriation to the 
contract must be made by one of the 
parties with the consent of the other. 
Such consent may be implied, as by the 
buyer furnishing containers for the 
goods, the seller making the appropria- 
tion by placing the goods in such con- 
tainers, but in every such event the 
intent is to he collected from the acts 
of the parties. 

In the present case the only natural 
inference is that when Corbett was sent 
to procure the whisky neither party in- 
tended title to pass before he had re- 
turned and actual delivery had _ been 
made to the purchaser. Cf. Hatch v., 
Oil Co., supra, at p. 132. No act was 
done by the informer from which his 
consent to an earlier appropriation to 
the contract and transfer of title may 
be inferred. 


Under the circumstances of the case 
we find that while there was ample evi- 
dence of a contract to sell intoxicating 
liquor there was a failure of proof of 
an executed sale, and that the motion 
for a direct verdict upon the second 
count should have been granted. 


The defendant Corbett was sentenced 
solely upon the second count probably 
upon the hypothesis that an illegal sale 
necessarily included illegal possession of 
the liquor sold, and that the defendant 
could not ve sentenced for both sale and 
illegal possession of the same _ liquor. 
See Tritico et al., v. U. S., 4 F. (2d) 664 
(C. C. A: 5). This judgment of ‘the 
District Court will be reversed and the 
cause of J. R. Corbett will be remanded 
to the District Court with instructions 
to resentence said J. R. Corbett upon 
the verdict of guilty of the crime charged 
in count 3. 

The defendant R. O. Filitareau was 
sentenced only upon conviction under 
count 3, a third offense of illegal posses- 
sion, and for the error in the charge 
above referred to this judgment of the 
court is reversed, as to him the verdict 
is set aside and the cause remanded as 
to R. O. Filiatreau for a new trial. 





District Court Affirms Referee’s Order 
To Bankrupt to Surrender Property 


Holds Circumstantial Evidence of Concealment Sufficient 
to Warrant Demand for Goods. 


IN RE SAM LAFER, BANKRUPT; DISTRICT 
Court, District oF MINNESJTA; No. | 
5455. 


A referee’s order, requiring the bank- 
rupt to turn over to the trutee in bank- 
ruptcy merchandise or money in a cer- 
tain amount, was sustained when cir- 
cumstantial evidence was held in con- 
sistent with any other conclusion than 
that the bankrupt either had possession 
of the goods or money or had concealed 
them, and could recover possession. 

Martin L. Kahner, Esq., appeared for 
the bankrupt; and Kerr & Mohan ap- 
peared for the trustee. 

The full text of the opinion, by Judge 
John B. Sanborn, follows: 

This matter came on to be heard be- 


fore the Court upon the petition of the 
bankrupt for a review of the Referee’s 


order of June 3, 1926, requiring the bank- | 





rupt to turn over to the trustee in bank- 
ruptcy merchandise or money of the 
value of $29,324.42. 


Court’s Statement of Facts. 


In a brief and general way, the facts 
are these: 

Mr. Lafer, the bankrupt, is a man 33 
years old. He resides in Minneapolis. 
He came to this country from Russian 
Poland in 1913, and engaged first in the 
junk business in Toledo, Ohio. In 1915 
or 1916 he moved to Hicksville, Ohio, en- 
gaging in the same line of business. 
From there he went to Detroit, Michigan, 
which he left in 1918 and went to Albion, 
Michigan. In 1922 he came to Minneap- 
olis. While in Albion, Michigan, and in 
Minneapolis, he engaged in the junk bus- 
iness and also the business of selling 
moonshine. About a year and a half 





after he came to Minneapolis, he opened 
a store at 104 Washington Avenue, 
South. About a year after that he 
moved his store to Anoka; he went into 
business there about July, 1923, moving 
his stock from Minneapolis to Anoka 
about January or February, 1924. 

In December, 1923, or January, 1924, 
he had a fire in his AnoKa store, which 
was practically a total loss, on which he 
collected approximately $8,000 of insur- 
ance. After the fire he opened another 
store in the same place. 

On February 6, 1924, an inventory 
of his assets was made by the bankrupt, 
and showed his condition to be as fol- 
lows: 

Merchandise 
Fixtures ; 
Accounts receivable 
Cash in bank 1,000.00 
Real estate 3,000.00 

In connection with his business, the 
bankrupt kept his paid and unpaid bills 
for merchandise. He also kept an ac- 
counts payable ledger, containing a list 
of aceounts payable for merchandise, 
payments made, and the balance due. 

Bankrupt’s Statement of Profits. 

In August, 1924, he opened another 
store at Little Falls, Minn. The mer- 
chandise to stock this store was pur- 
chased through the store at Anoka, and 
forwarded from Anoka to Little Falls. 
The bankrupt, according to his testi- 
mony, made an average gross profit on 


$13,230.64 
1,000.00 
550.00 


his sales in the store at Anoka of ap- 
proximately 2% per cent, and in the 
store at Little Falls of 10 per cent, ex- 
cept on $4,000 worth of merchandise 
sold to Hyman Katz—who was con- 
ducting a store at Sauk Rapids, Minn.— 
which, the evidence showed, was sold at 
cost. At Anoka, the bankrupt deposited 
his money in the State Bank of Anoka, 
and at Little Falls in the First National 
Bank. All moneys received from the 
sale of merchandise were deposited in 
these banks, except such as were used 
for the payment of operating expenses. 
The business of the bankrupt was sub- 
stantially for cash, the credit extended 
at Anoka not exceeding $100, and that 
— at Little Falls not exceeding 

5. 

From the inventory made by the 
bankrupt in February, 1924, he had: 
Merchandise $13,230.64 
Cash 1,000.00 

550.00 


A total of 14,780.64 


Statement of Purchases. 

His purchase of merchandise between 
February 1, 1924, ang October 31, 1924, 
as shown by his own records, were $45,- 
992.82, so that the total amount of cash 
and merchandise which he had up to 
October 31, 1924, was $60,773.46. He 
returned to the manufacturers, during 
the same period, merchandise, $283.35, 
leaving a balance to be accounted for of 
$60,490.11. 

On the 31st day of October, 1924, he 
made an assignment) for the benefit of 
his creditors, to one W. A. Marin, and 
the inventory of his assets in the Little 
Falls store, at cost price, was $5,866.54, 
and“of the Anoka store, $4,467.16; so that 
the total amount of his assets at the 
time of this assignment was $10,333.70, 
leaving a balance of cash and merchan- 
dise disposed of by the bankrupt of 
$50,156.41. 

The total amount of deposits in the 
banks at Anoka and Little Falls, made 
by the bankrupt from February 9, 1924, 
to October 31, 1924, was $24,541.97. of 
this sum $4,656.17 was not derived from 
the sale of merchandise, leaving $19,- 
885.80 as the amount derived from such 
sales. In addition to the $19,885.80, the 
following amounts were credited to the 
sales of merchandise: .Goods stolen in 
2 robbery of the Little Falls store, $1,- 
000.00; cash taken in the same robbery, 
$140.00, making the total merchandise 
sold and disposed of $21,025.80. 

Expenses For Salaries. 

Salaries paid in cash, according to 
the testimony, were as follows: 

To Nathan Mack, who was in 

charge of the Anoka store. . 
To Sam Wambaugh 
The withdrawals by Lafer 

from February 1, to June 

1, at $75 per week (17 

weeks) were 
From the Anoka store during 

August, September and Oc- 

tober 
From the Little Falls store 

during August, September 

Ord Betanee oobi keds &e20 


$1,114.82 


785.00 


500.00 


2.000.00 


Alien 
Land Law 


Chief Justice Dismisses Suit 
Contesting Alien Land Law 


The case of §. Nose v. U. S. Webb, 
Attorney General of the State of Cali- 
fornia, No, 77, involving the question of 
whether the California Alien Land Law 
does not violate the Federal or State 
Constitution, or the treaty between the 
United States and Japan, was dismissed 
by Chief Justice Taft, acting for the 
Supreme Court of the United States, 
under Rule 19 of that court, when the 
plaintiff in error failed to submit a brief 
or apear when the case was called on 
October 21, 1926. 

Mr. Nose, a Japanese, was arrested 
and convicted for having entered @ 
cropping contract in violation of the pro- 
visions of the California Alien'Land Law. 
He appealed the case to the Supreme 


Court of the United States to test the 
validity of the law. The case was set 
on the call calender for the week of 
October 18, 1926, and was called on Oc- 
tober 21. A brief was presented by the 
defendant in error in support of the va- 
lidity of the law. 
ee 
Salary of Cohen, who was in 

charge of the store at 

Little Falls, for 13 weeks, 

Ee 
Expenses traveling 

forth (clade ee eee Seeets 
Extra help in the Anoka store 
Extra help in the Little Falls 

teen, OTE REE oe ed 
MAME Sag toa es wile aes 13.6 
Expenses back and forth for 

PE ivi eee eas nites 


back and 


Making a total of money de- 

posited derived from _ the 

sales of merchandise, plus 

cash paid out of money from 

the sales of merchandise of.$27,522.95 

Of this amount 15 per cent of $26,- 
382.95 represents profits ($3,957.44). De- 
ducting this profit from the total of 
$27,522.95 leaves $23,565.51 as the mer- 
chandise at cost price actually disposed 
of. Deducting this from total assets, 
$50,156.41, which includes $1,000 in cash 
and $550 accounts receivable, as Shown 
by the inventory of February 6, 1924, 
leaves $26,590.90 still to be accounted 
for. 


Referee’s Figures Modified. 


The referee added to assets a profit 
of 15 per cent on $44,606.41, that being 
the $50,156.41, the total amount of as- 
sets, less the $1,000 in cash and $550 
of accounts receivable and the $4,000 of 
merchandise sold at cost to Katz. This 
profit would be allowable if the evidence 
justified the conclusion that Lafer had 
sold the merchandise from the store, 
but the evidence is as consistent with 
the theory that he concealed the mer- 
chandise as it is with the theory that 
he sold the merchandise and concealed 
the money. If he has the merchandise, 
he could not be compelled to account 
for the profit upon it; in other words, 
if the merchandise is still in his pos- 
session, he would only have to turn over 
in merchandise the difference between 
$44,606.41 and $23,565.51, to which should 
be added, of course, the $1,000 shown 
by the inventory of February 6, 1924, 
the $550 in accounts receivable, and the 
$4,000 of goods sold at cost to Katz. 
Instead of being $29.324.42, as found by 
the referee, it would be $26,590.90. 

The evidence shows that the bankrupt 
was in no other business from February 
to November, 1924, and sustained no ‘ 
losses during dy since that time, ex- 
cept such as occurred in the business, 


Bankrupt’s Contentions. 


The findings of the referee are all 
based upon the evidence given by the 
bankrupt, his associates or confeder- 
ates and his books and records. He 
has been allowed everything that he 
claimed. It is contended by the bank- 
rupt that, upon the evidence produced, 
an order requiring him to turn’ over 
money or merchandise cannot be based, 
because there is no direct evidence show- 
ing that, at the time*the turn-over order 
was made, he had either the property 
or money in his possession. 

There can be no question that a court 
or referee should exercise great caution 
in issuing an order of this kind, because, 
if the bankrupt is unable to comply with 
it, @ contempt preceeding will follow, 
and the effect of the turn-over order may 
be- imprisonment for debt. However, 
there would seem to be no reason to ex- 
cept from the general rule that a fact 
may be proved by circumstantial evi- 
dence in cases of this kind. If the facts 
and circumstances shown are inconsistent 
with any, other conclusion than that the 
bankrupt either had possession of the 
goods or money at the time the turn-over 
order was made or had concealed such 
property or money from his creditors, 
and could recover possession, then cer- 
tainly that conclusion is justified. 


Considered to Have Assets. 


In this case, the facts and cireum- 
stances proved are consistent with no 
other theory than that the bankrupt 
either has the merchandise or the money, 
or that he has disposed of it in such a 
way that he can recover it back and ac- 
count for it to the truste. The pur- 
chases of merchandise which he made 
show that during the last three month; 
before the assignment, he bought three 
or four times as much merchandise as 
he had ever bought before, They also 
show that he discontinued making any 
payments to his creditors. No one can 
read the record in this case without com- 
ing to the one- conclusion that he delib- 
erately and intentionally conducted hig 
business with the intent and purpose of 
acquiring goods and either selling them 
and taking the money, or concealing 
them, and thus defrauding his creditors, 

The referee’s order is incorrect. in 1) 
far as it requires Lafer to turn over 
money or property in excess of $26,590.90 
to the trustee in bankruptcy, is modified 
to that extent, and as so modified i 
firmed. 

September 29, 1926, 


S Con- 





Att SttemMents Hern Are Given on OrrictAn Aurrority ONLY 
AND WitHouT COMMENT BY THE UNiTep STATES Datty. 


Trade Marks 


Bankruptcy of Tenant Farmer Held Not to Void 
Landlord's Claim to Agreed Share in Crops 


Art 
Rehearing Refused 


On Similarities of 


‘Two Trade Marks 


Appeal Declared the Proper 
Remedy After Refusal to 
Caneel Alleged Conflict 
of Names. 


F. HorFrman & Sons, Inc, v. H. B. 
HuNTER Co.,, INc.; DEcIsION, ComMIS- 
SIONER OF PATENTS. 


This is a petition for rehearing upon 
petitiore for cancellation No. 112 of trade 
mark registration of H. B. Hunter Com- 
pany, Imc., issued September 28, 1924, No. 
189563, for carbonated beverages. 

The petition was denied. 

Donald U. Rich appeared for F. Hoff- 


man & Sons, Inc.; William L. Symons, for 
H. B. HEunter Company, Inc. 

The full text of the decision of As- 
sistant Commissioner M. J. Moore, fol- 
lows: 

The party, F. Hoffman & Sons, Inc., 
petitioras for a rehearing. 

The petitioner states: | 

“Your petitioner, the appellee, will 
show that the record in this case, when 
fully considered, proves that the mark 
C-Hoc-O is only an essential feature of 
the trade mark Choco-Sip; that’ it is 
merely——Choco—that it is pronounced— 
Chocko; that its comcurrent use with 
Choco-Sip will cause confusion and that 
C-Hoc-O is deceptively similar to Choco- 
Sip (See Q. 9 and answer, page 14, and Q. 
10 and answer, page 15). Further, the 
record will show that the appellee has 
proved these facts. 

“These are the issues in this case and 
such issues have not been decided by the 
commissioner. The facts stand uncon- 
troverted by any evidence whatsoever on 
the part of party Hunter and must be 
control3ing and should not be ignored by 
the commissioner.” 


Similarity Only Questioned. 

At the hearing of the appeal it was 
agreed that the only question presented 
by the appeal for consideration was the 
similarity of the respective marks of the 
parties. In my decision I first interpreted 
each of said marks, then compared them, 
and reached the conclusion that they do 
not so nearly resemble each other as to 
be likely to cause confusion or mistake 
in the mind of the public or to deceive 
purchaser. 

As to the alleged proof that the two 
marks so nearly resemble each other as 
to be likely to cause confusion in the 
minds of the public, the petitioner refers 
to the testimony of its witnesses. A 
referemce to the parts of the testimony 
which the petitioner regards as proof 
shows that such testimony amounts to 
nothings more than expressions of 
opinions. 

Said testimony does not show that 
there las been any confusion in trade, 
or that purchasers have been decieved; 
nor does it establish facts showing or 
tending to show confusion or deception. 
q1 cannot, of course, substitute for my 
opiniom, based upon the entire record, 
the opinions of the petitioner's witnesses. 

The petitioner’s statement that I based 
“my emtire decision on misaprehension 
as to the contents of appellee’s (Hoff- 
man’s) registration file;” and that: “it 
is evident, on the face of the decision, 
that the commissioner’s ruling was alto- 
gether influenced by the remarks for 
counsel for the appellant (Hunter) re- 
lative thereto, rather than a careful 
examination of the registration file of 
the trade mark Chico-Sip,” has no basis 
in fact- 


Made Careful Comparison. 


My decision shows that I made a 
careful interpretation and comparison 
of the two marks, aplying the usual 
rule of interpretation in ascertaining 
the trwe nature and essential charac- 
teristics of each mark, and reached the 
conclusion that the two marks are dis- 
similar. , 

I referred to the petitioner’s registra- 
tion file of the trade mark Choco-Sip 
merely to show that the petitioner ap- 
plied the same rule of interpretation to 
its maxk when it was seeking registra- 
tion thereof. If any error has been com- 
mitted it was committed by the peti- 
tioner in failing to be consistent in the 
interpretation of its own mark, giving 
to it one interpretation in the ex parte 
proceeding, and a different interpreta- 
tion ixx the inter partes proceedings. 

I have read with interest the court 
decisioms referred to by the petitioner, 
put fail to see wherein my decision is 
inconsistent therewith with respect to 
rules of practice. For example, in 
Sherwin-Williams Co. v. Flint Varnish 
Works (6 T. M. Rep. 400), quoted by 
the petitioner, the court held: 

“In an opposition proceeding, if it 
appears that the opposer adopted its 
mark prior to date of adoption by the 
applicant, the question of registrability 
of opposer's mark is immaterial, the 
sole question being that of similarity 
of marks.” 

In the instant case, I specifically 
stated in my decision that the only ques- 
tion pxesented for consideration was the 
similarity of the marks. And I did not 
question the registrability of the peti- 
tioner’s mark, but stated that both marks 
should remain on the register of this 
office. 

Appeal Proper Remedy. 

As pointed out by the party, the H. 
Blount Hunter Co. the petitioner has mis- 
taken its remedy; that its remedy is by 
appeal, and not by petition for rehearing. 
In this respect attention may be invited 
to the oft-quoted decision in Tufts v. 
Tufts (Fed. Cas. No. 14232), in which the 
honorable judge remarks: 

“It is hardly in the power of the 
human mind, surely not of the sound 
judicial mind, after forming deliberate 


examination, to change at once its con- 
clusioras, merely on @ repetition of the 


opinioms on long arguments and muck’ } bunal.” 


> 


Decision of District 


Judge Is Reversed 


Circuit Court of Appeals Finds 
Cropping Contract Created 
Tenancy in Common. 


CLARENCE UNDERHILL Vv. ALLIS CHAL- 
MERS MANUFACTURING COMPANY ET 
AL.; CircuIT CourRT oF APPEALS, 
EIGHTH CIRCUIT, No. 7192. 


The court held in this case that where 
a person goes into possession, under an 
agreement to cultivate land for a part 
of the crop, he and the owner are tenants 
in common of the products to be divided, 
and, in case the tenant goes into bank- 
ruptcy, the owner may claim his part. 

The full text of the case follows: 

Mr. Alfred Todd (Messrs. Todd & Un- 
derwood were with him on the brief), for 
appellant; Mr. George B. Baker (Messrs. 
Gordon & Gordon and Messrs. Phelps & 
Baker were with him on the brief), for 
appellees. 

Before Lewis, Circuit Judge, and Faris 
and Phillips, District Judges. 

Phillips, District Judge, delivered the 
opinion of the court. 


Statement of Facts 
As Given by Court 
This is an appeal, under Section 24 a 


of the Bankruptcy Act, from an order of 
the District Court in the bankruptcy pro- 
ceedings of Fred Clifton, bankrupt. The 
facts are these: 

On April 14, 1923, Clarence Underhill, 
the appellant, and Fred Clifton, the bank- 
rupt, entered into a written contract. In 
this céntract, Underhill is referred to as 
party of the first part, and Clifton as 
party of the second part. 

The contract recites that the party of 
the first part is the owner of certain 
tracts of land in Prowers and Kiowa 
Counties, Colorado, and that said lands 
are comparatively unfenced and unim- 
proved, and then proceeds in the follow- 
ing language: 

“Now, therefore, It is agreed by and 
between the parties hereto that the party 
of the first part will furnish necessary 
materials and supplies for the fencing of 
all of said lands, as may be necessary for 
the protection of crops grown thereon 
from stock, and will lease and let unto 
the said party of the second part all of 
the above described lands from the 14th 
day of April, 1923, for and until the 1st 
day of September, 1924, on the terms 
and conditions hereinafter set forth. 

“The said party of the first part fur- 
ther agrees to pay to the said party of 
the second part the sum of $3.50 per 
acre for the ploughing of all of said un- 
broken land, on the properties above de- 
seribed; and for and in consideration of 
the lease and use of said land above de- 
seribed, and of the furnishing of the 
same, the said party of the second part 
agrees to erect and contruct all neces- 
sary fences on said land for the pro- 
tection of crops grown thereon, and fur- 
ther agrees to break and plough all of 
said land not in cultivation and to plough 
without charge all land that has hereto- 
fore been broken, and to put all of said 
land in proper and farmlike condition 
for growing crops, and to furnish seed 
wheat and put it in wheat; to cut, thresh, 
harvest and care for said crop when 
grown, and deliver one-third of the same 
to the party of the first part in elevator 
or bin at his option, at the reasonable 
and usual place for marketing the same. 
All of said work, building of fences, 
ploughing, cultivating land, breaking 
said land, preparation, cultivation, sow- 
ing, gathering, harvesting and market- 
ing, to be done in a good, sufficient and 
farmlike manner.” 


Provision in Lease 


For Surrender by Tenant 

The contract further provides that the 
party of the second part shall not com- 
mit waste and shall keep the fences, 
buildings and other improvements in re- 
pair, and at the termination of the lease 
shall surrender the premises, and that if 
he fails to surrender the premises he 
shall be held “as and for a tenant under 
forcible detainer and liable to be ejected 
therefrom by party of the first, on ac- 
count of his holding over.” 

Under this agreement, Clifton plowed 
about 2,500 acres of the land. He pre- 
pared the ground and sowed in wheat, 
approximately 1,500 acres thereof. He 
harvested the crop in July, 1924. He 
commenced threshing the wheat in Sep- 
tember, 1924, and, up to and including 
September 15, had delivered approxi- 

ately 1,600 bushels of the wheat to the 

olly Elevator at Bristol, Colorado. He 
instructed the Elevator Company to 
credit the same, one-third to Underhill 
and two-thirds to Clifton. About the 
same time, Underhill gave the Elevator 
Company the same instruction. , 

Underhill paid to Clifton for plowing 
and for materials and supplies used for 
fencing the land, approximately $8,000. 

On the 13th, 18th, 19th and 20th of 
September, respectively, four writs of 
eee 
same arguments and the same facts. 
Opinions thus liable to change would be 
as worthless after altered as they were 
before. 

“The changes which are valuable and 
to be reasonably expected are on new 
matter, new light, new information. And 
hence it is wisely provided in most ju- 
dicial systems, as in ours, that where 
nothing new exists to justify a change 
in a judgment, a general review on the 
old grounds should be made by different 
persons, by a higher and appellate tri- 


The petition for a rehearing is denied. 
October 21, 1925. 
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execution on judgments obtained against 
Clifton were placed in the hands of the 
sheriff of Prowers County, who under- 
took to garnishee the wheat in the Holly 
Elevator and to levy upon the unthreshed 
wheat in the fields. 

The First National Bank of Eads held 
a chattel mortgage on the two-thirds 
interest of Clifton in the wheat grown 
upon 480 acres of the land in Prow- 
ers County, and 160 acres in Kiowa 
County. It demanded that the sheriff 
release the levies upon the wheat in- 
cluded in its moragage. The sheriff de- 
manded indemnity from the execution 
creditors. They failed to furnish same, 
and on September 24, the sheriff released 
from the levy, the wheat covered by the 
mortgage. 

Underhill and the Bank of Eads agreed 
that the Bank should take possession of, 
thresh and market the wheat grown on 
the 640 acres on which the Bank held a 
mortgage upon Clifton’s two-thirds in- 
terest, and should account to Underhill 
for his one-third interest therein. 

On October 8, 1924, Clifton filed his 
voluntary petition in bankruptcy, and on 
the following day was adjudicated a 
bankrupt. 

Upon adjudication of Clifton as a 
bankrupt, J. D. Spooner was appointed 
as receiver to take charge of the crop 
not covered by the mortgage of the 
Bank of Eads, and at the first meeting 
of creditors he was appointed trustee. 
As such receiver and trustee, he pro- 
ceeded to complete the threshing and 
marketing of the wheat, except that cov- 
ered by the mortgage to the Bank of 
Eads. Underhill made demand on the 
receiver and trustee for his one-third of 
the wheat or the proceeds thereof. This 
demand was refused upon the ground 
that the wheat belonged to the estate of 
the bankrupt. Because of-this claim on 
the part of the trustee, the Bank of Eads 
declined to pay over to Underhill the 
proceeds of his one-third interest in the 
wheat threshed and marketed by it. 
Thereupon, Underhill filed his petition 
with the referee in the bankruptcy pro- 
ceedings, setting up the facts and the 
several amounts and proceeds in the 
hands of the Holly Elevator, the Bank 
of Eads and the trustee in bankruptcy, 
and prayed for an order requiring the 
release and payment to him of one-third 
of the proceeds derived from the sale of 
the wheat. 


Third Interest Ordered 
Paid to Owner of Land 


The matter came on for hearing before 
the referee. The referee held that Un- 
derhill owned an undivided one-third in- 
terest in the wheat, and that there was 
due to him on account thereof from the 
trustee in bankruptcy the sum of $4,- 
363.48, and on June 11, 1925, entered his 
order accordingly. Upon petition of the 
trustee, the referee then duly certified 
the matter to the District Court for re- 
view. The Allis-Chalmers Mfg. Com- 
pany and Grant McFerson as State Bank 
Commissioner of Colorado, general cred- 
itors, on leave obtained from the referee, 
appeared and participated with attor- 
neys for the trustee in presenting the 
petition for review. 

The District Court reversed the de- 
cision and order of the referee and held 
that the agreement between Underhill 
and Clifton was a lease; that the portion 
of the crop which the agreement pro- 
vided should be delivered by Clifton tc 
Underhill was rent; that Underhill had 
acquired no lien upon or title to any part 
of the wheat, and that his rights were 
that of a general creditor. 

On August 12, 1925, the District Court 
entered the order appealed from in which 
it reversed the order of the referee and 
directed the latter to allow the claim of 
Underhill as a general creditor. 

The written contract uses the language 
“lease and let.”? It is for a definite term. 
It contains provisions that Clifton shall 
not commit waste; that he shall keep 
the premises in repair; that he shall sur- 
render them up at the termination of the 
lease, and that if he fails to surrender 
them he shall be liable as a tenant hold- 
ing over. We agree with the conclusions 
of the District Court that this contract 
was a lease, and, as to the land, created 
between Underhill and Clifton the rela- 
tion of landlord and tenant. But those 
conclusions are not decisive of the ques- 
tion here presented. Under such a con- 
tract, the relation .between the parties 
as to the land may be that of landlord 
and tenant, and as to the crops that of 
tenants in common, Woodsend v. Chatom, 
--y Cal. .... 214 Pac. 965, 966. Halsey 
v. Simmons, et al., .... Ore. ...., 166 
Pac, 944, 945; Fuhrman vy. Interior Ware- 
house Co.,.... Wash. ...., 116 Pac. 666; 
State, ex rel., Gillilian v. Municipal Court 
of City of Crookston. .... Minn, ...., 
143 N. W. 978, 979; Schmidt v. Cassilius, 
.... Minn. -» 16 N. W. 458, 454; 
Moser v. Lower, 48 Mo. App. 85, 89; 
Moulton v. Robinson, 27 N. H. 550; 
Daniels v. Brown, 34 N. H. 454; Hatch 
v. Hart, 40 N. H. 93; Wentworth v. 
Portsmouth, etc. R. Co., 55 N. H. 540; 
Note 87 Am. Dec. 318; 8 R. & L. p. 374, 
Sec. 21. 


Contract Held to Create 


Tenancy in Common 

We do not find that the courts of 
Colorado have passed upon the exact 
question here presented. However, un- 
der the great weight of authority in 
other jurisdictions, in the absence of 
qualifying provisions evincing a con- 
trary intent, a contract whereby the use 
of land is given to a person to cultivate 
and return to the owner a specified por- 
tion of the particular crop produced 
thereon, creates a tenancy in common 
in the crop, and this is true, whether the 
agreement between the parties is a lease 


Landlords 


Tenants 


Payment in Produce 
Declared Not Rent 


Court Cites Several Precedents 
to Show Contract Differed 
From Ordinary Lease. 


or acropping contract. Moulton v. Rob- 
inson, 27 N. H. 550. Woodsend v. 
Chatom, supra; Fuhrman v. Interior 
Warehouse Co., supra; Halsey v. Sim- 
mons, supra; De Wolfe v. Kupers, .... 
Ore. ...., 211 Pac. 927, 929; Abernethy 
v. Uhlman, .... Ore. ...., 98 Pac. 936, 
938; id. 97 Pac. 540; Messinger v. Union 
Warehouse Co., 65 Pac. 808, 809; Straight 
Bros. Co. v. Chicago M. & St. P. Ry. Co., 
(ays TMs veep S01, N. W. 206, FOC, 70%, 
708; Minneapolis Iron Store Co. v. 
Branum, .... N. D. ...., 162 N. W. 543, 
552; Schmitt v. Cassilius, supra; Strange- 
way v. Eisenman, 68 Minn. 395, 71 N. W. 
617; McNeal v. Ryder, .... Minn. ...., 
81 N. W. 830, 831, 832; State v. Munici- 
pal Court, supra; Moser v. Lower, supra; 
Pearson v. Lafferty, .... Mo. App. * 
193 S. W. 40, 42; Putnam v. Wise, 

234, 37 Am. Dec. 309; Aiken v. Smith, 21 
Vt. 172; Sowiee W meartin, .... Vts visss, 
56 Atl. 979; Adams v. State, .... Ala. 
...+, 6 South. 270; Walker v. Fitts, 41 
Mass. (24 Pick.) 191; State v. Jewell, 34 
N. J. Law 259, 260; Scott v. Ramsey, 82 
Ind. 330; Note 98 Am. St. Rep. 959; 8 
R. C. L. p. 874, Sec. 21; 16 R. C. L. p. 
585, Sec. 60; Tiffany, Landlord & Tenant, 
Vol. 2, Sec. 253b, pp. 1650-1655. 


Decisions Quoted 


On Point at Issue 

In Fuhrman v. Interior Warehouse Co., 
supra, the court said.: 

“The weight of authority is that every 
contract whereby use of land is given 
to a party to cultivate and return to the 
owner a specified portion of the crop pro- 
luced creates a tenancy in common in 
the crop, and that this is true whether 
the agreement between the parties is a 
lease or a mere cropping contract. The 
tendency of the courts is to hold that, 
whenever there is a provision in any 
form of contract for a specific division 
of crops produced, a tenancy in com- 
mon arises therein.” 

In Pearson v. Lafferty, supra, 
court said. 

“It appears that the trend of judicial 
authority is to hold that a contract 
whereby one is allowed the use of: land 
to cultivate, the owner to have a share 
of the produce for its use, will, in gen- 
eral, at least, create a tenancy in com- 
mon in the growing crop; and this is said 
to be so, whether the agreement operates 
as a lease or a mere ‘cropping contract.’ ” 

In Messinger v. Union Warehouse Co., 
supra, the court said: 

“The editors of the American De- 
cisions, in the notes to the case adverted 
to, (Putnam v. Wise, 37 Am. Dec. 309) 
have collated the decisions compatible 
with the doctrine announced in the 
principal case, from which it appears 
that, in the absence of any stipulation 
evidencing a conirary intention of the 
parties, the rule that an agreement by 
which land is let to be cultivated for a 
share of the crops does not constitute a 
lease, but that the owner and occupier 
are tenants in common of the products 
of the soil, prevails in the following 
States: Alabama, Maryland, Michigan, 
New Hampshire, New Jersey, New York, 
and Vermont. We believe the rule 
adopted in those States is conducive of 
the best interests of the respective par- 
ties, and, while the person who agrees 
to cultivate the land for a part of the 
crop has possession of the premises, he 
and the owner thereof are tenants in 
common of the products to be divided, 
and the latter impliedly reserves the 
right to remove his share, if necessary, 
without the consent of the occupier.” 


the 


Division of Crops 
Held Not to Be Rent 

The rationale of the doctrine of ten- 
ancy in common in the crops in those 
cases where the contract is a lease and 
creates the relation of landlord and 
tenant as to the land, is that the pro- 
vision for a division of the crops is an 
exception from the thing demised rather 
than a reservation of rent. Where the 
provision for division of the crops is 
susceptible of such a construction, a 
logical basis is afforded for holding that 
the parties own the crops prior to di- 
vision as tenants in common. Tiffany, 
Landlord & Tenant, Vol. 2, p. 1654; 
Moulton v. Robinson, supra. 

The contract in the instant case pro- 


t vided that Underhill should furnish the 


necessary materials and supplies to fence 
the land and protect the crops. It pro- 
vided for a division of the particular 
crops produced. The language is “and 
deliver one-third of the same to the 
party of the first part in elevator or bin 
at his option.” This is not a covenant 
to pay one-third of the crop as rent, but 
to make delivery to the landlord of that 
share of the crop which belongs to the 
landlord. It may be properly construed 
to be an exception from the thing de- 
mised rather than a reservation of rent. 
Such a construction, in our opinion, will 
best effectuate the intention of the par- 
ties as evinced by the provisions of the 
contract. 

We therefore conclude that at the 
time of the filing of the petition in bank- 
ruptey, Underhill owned .an undivided 
one-third interest in the wheat as a 
tenant in common with Clifton, and that 
only the undivided interest of Clifton 
passed to the trustee in bankruptcy. The 
decision of the District Court is there- 
fore reversed, with instructions to con- 
firm the order of the referee and assess 
the costs against the appellees. 

September 13, 1926. 
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Law Digest 


Principles Involved in Latest Decisions 
Of All United States Courts. 


GYLLABI are printed so that they can be cut out and pasted on Standard 


Library-Index and File Cards, approximately 3 by 5 


inches, usually em- 


ployed in libraries and filed for reference. 


ATTORNEY AND CLIENT: Contingent Fees. 

AGREEMENT for compensation of attorney on contingent basis, contemplating 
various conditions, construed in light of rule imposing on counsel duty of deal- 

ing fairly with client requiring construction of doubtful or ambiguous clauses or 

phrases most favorably to client, and enforced—Waugh v. Q. & C. Co. (Circuit 

Court of Appeals, 7th Circuit.)—Index Page 2865, Col. 2. 


BANKRUPTCY: Landlord and Tenant: Crops. 


NDER an agreement to cultivate land and return to the owner a specified por- 
tion of the particular crop produced thereon, held; whether the agreement is 
a lease or a cropping contract, a tenancy in common in the crop was created, and 
the owner is entitled to his share upon tenants bankruptcy.—Underhill v. Allis- 
Chalmers Mfg. Co. (Circuit Court of Appeals, 8th Circuit.)—Index Page 2869, 


Col. 2. 


BANKRUPTCY: Claim for Services to Bankrupt in Fraud of Creditors. 


A 


(CLAIMS for services rendered in putting out fraudulent notes which increased 
bankrupt’s insolvency, being of no value to bankrupt or to his estate and in 


fraud of creditors, regardless of innocence of claimant, may not be proved in bank- 
ruptey proceedings.—In re Charles Ponzi, Bankrupt (District Court, District of 


Massachusetts.)—Index Page 2865, Col. 7. 


CONSTITUTIONAL LAW: Obligations of Contracts: Contracts of Corporations: 
Enforcement after Expiration of Franchise. 
WHERE franchise of public service corporation expires, and corporation desires to 
withdraw from business, held; public utilities commission cannot compel it 
to continue in business as that. would impair the obligation of the franchise con- 
tract.—Union Light, Heat & Power Co. v. Railroad Commission of Kentucky (Dis- 
trict Court, Eastern District of Kentucky.)—Index Page 2870, Col. 2. 


COURTS: United States Courts: 
State Courts. 


State Laws as Rules of Decision: Decision of 


DECISIONS of the highest court of a State, construing its own Constitution and 

involving no Federal question, are binding on Federal Courts.—Union Light 
Heat & Power Co. v. Railroad Commission of Kentucky (District Court, Eastern 
District of Kentucky.)—Index Page 2870, Col. 2. 





COURTS: United States Courts: Jurisdiction: Justiciable Question. 

(QRDERS promulgated by a State public utilities commission, allowing no appeal to 
any other authority exercising legislative functions, present a justiciable ques- 

tion for a Federal court.—Union Light, Heat & Power Co. v. Railroad Commission 

of Kentucky (District Court, Eastern District of Kentucky.)—Index Page 2870, 


COURTS: United States Courts: Jurisdiction: Sec. 266 Judicial Code. 


from enforcing rights under an order of public utilities commission, and defend- 
ants bring suit on suth order in a State court to determine their rights, held; Sec- 
tion 266 of the Judicial Code does not apply to prevent the Federal court from 
proceeding further pending determination of case in State court.—Union Light, Heat 
& Power Co. v. Railroad Commission of Kentucky (District Court, Eastern District 


of Kentucky.)—Index Page 2870, Col. 2. 


FALSE IMPRISONMENT: Civil Liability: Prosecuting Attorney. 
PROSECUTING attorney held not liable for false imprisonment in connection with 

issuance of warrant of arrest for criminal libel, where his acts were done in 
course of his official duties.—Reilly v. United States Fidelity & Guaranty Co. et al. 
(Circuit Court of Appeals, 9th Circuit.)—Index Page 2870, Col. 4. 


FALSE IMPRISONMENT: Civil Liability: Officer Serving Process. 
HERE warrant was regular on its face and disclosed no want of jurisdiction in 
magistrate who issued it, officer who served the process could not be held for 
false imprisonment.—Reilly v. United States Fidelity & Guaranty Co. et al. (Cir- 
cuit Court of Appeals, 9th Circuit.)—Index Page 2870, Col. 4. 3 


FALSE IMPRISONMENT: Civil Liability: Magistrate. 

LTHOUGH complaint filed in justice’s court may have been defective, where it 
“4+ cannot be said facts stated alleged no offense under statute defining criminal 
libel, and jurisdiction having been in the court, held magistrate not liable for false 
imprisonment in issuing warrant of arrest.—Reilly v. United States Fidelity & 
Guaranty Co. et al. (Circuit Court of Appeals, 9th Circuit.)—Index Page 2870, 


Col. 4. 


LANDLORD & TENANT: Tenancy in Common as to Crops. 
N absence of contrary intent, a contract, whereby the use of land is given to a 
person to cultivate and return to the owner a specified portion of a crop pro- 
duced thereon, creates a tenancy in common in the crop, whether the agreement is 
a lease or cropping contract.—Underhill v. Allis-Chalmers Mfg. Co. (Circuit Court 
of Appeals, 8th Circuit.)—Index Page 2869, Col. 2. 


PROHIBITION: Indictment on Information. 
WHERE indictment charges one defendant with a first offense of illegal posses- 
sion of liquor and another defendant with a third offense of like kind, motion 
to quash count, for misjoinder of persons or for reason that separate and distinct 
charges against the several defendants are improperly joined, overruled, as allega- 
tion of previous convictions is not a distinct charge of crimes, but is necessary to 
bring case within the statute and goes only to punishment.—Filiatreau and Corbett 
v. U. S. A., Appeal (Circuit Court of Appeals, 6th Circuit.)—Index Page 2868, Col. 3 


nance. 


EFENDANT owned lands within an Indian reservation where the Government 
was engaged in an irrigation project, but defendant refused to pay the part of 
operation and maintenance charges assessed to his land, held; defendant is liable 
and must pay the charges fixed by the Department of the Interior, including charges 
for the years the water was shut off from his land when he refused to pay.— 
United States v. George W. Parkins (District Court, District of Wyoming.)—Index 


Page 2870, Col. 1. 


SUBROGATION: Notes: Misrepresentation: Payee’s Insolvency. 
WHERE corporation obtained notes by misrepresentation and pledged them as 
collateral security for a loan from a bank, and after bankruptcy of corporation 
bank collected on notes as bona fide holder; held, maker of notes cannot be sub- 
rogated to bank’s rights to money which the bank would have received as its pro 
rata share if the security had not been good, as the notes became assets of the cor- 
poration and claimants must come in as general creditors if at all—Gray v. Fris- 
muth Brothers Co. (District Court, Eastern District of Kentucky.)—Index Page 


2865, Col. 1. 


Col. 2. 
WHERE Federal Court grants temporary restraining order enjoining all persons 


Departure From Accepted Principles of Art 
Is Held to Entitle Inventor to Patent 


Claims for Improved Frame of Washing Machine Allowed 
as to Substituting Concrete for Iron. 


SCHROEDER, GIULIO, APPEAL; Boarp OF 8. In a dynamo-electrie machine, the 


EXAMINERS, PATENT OFFICE; No. 8180. 

Patent No. 1602947 for an improve- 
ment in frames for dynamo-electric ma- 
chines, was issued on October 12, 1926 to 
Giulio Schroeder upon application Serial 
No. 144666, filed January 26, 1917. 

The rejection, by the examiner, of 
claims 1 to 18 inclusive, was reversed 
by the Board of Examiners, S. E. Fouts, 
W. S. Henry, Sidney F. Smith, on appeal 
No. 8180, as to claim 1 to 8, and affirmed 
as to claim 9 to 13. 

Wesley G. Carr appeared for appellant. 

The full text of the Board’s decision of 
December 7, 1922, upon hearing of Sep- 
tember 18, 1922, follows: 

This is an appeal from the action of 
the primary examiner finally rejecting 
the claims of which the following will 
serve as examples: 


Claims Are Outlined. 
1. A frame for the magnetizable stator 


core member of a dynamo-electric ma- 
« chine composed of reinforced concrete. 


combination with an annular magnetiza- 
ble member, of a plurality of circumfer- 
entially arranged longitudinal ribs for 
supporting said member, and a plurality 


.of spaced rings surrounding said ribs, 


the said ribs and the said rings being 
embedded in concrete to form a unitary 
structure. 

9. A core supporting frame for dyna 
mo-electric machine comprising a cylin- 
drical body of concrete. 

The references relied upon are: 

Lange, 500400, June 27, 1893; Wantz, 
703100, June 24, 1902; Kihlmann, 773550, 
November I, 1904; Behrend, 783409, Feb- 
ruary 28, 1905; Pomeroy, 934210, Sep- 
tember 14, 1909, and Volkers, 964343, 
July 12, 1910. 

Built of Metal in Past. 

The subject matter of the appealed 
claims is a frame for the magnetizable 
stator core member of a dynamo-electric 
machine. These machines have attained 
such immense proportions and weight 
that it is necessary to build them in 


mae 
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Inventions 
Devices 


separate parts for transportation and 


ease of handling and then to set them | 


up at the place where they are to be in 
stalled. It has been the universal prac- 
tice, as far as we are advised, to build 
htse frames of metal, as is shown by 
the Pomeroy and Behrend patents. Ap- 
pellant has sought to improve upon this 
type of metallic frame by the substitu- 
tion of reinforced concrete or other non- 


magnetic material for the metallic sup- _ 


porting structure of the frame. Pomeroy 
shows the elements 7, 7 supported in 
dovetailed grooves in frame elements 11, 
which elements are held in position by 
the massive outside metallic frame 10. 
In appellant’s devicé, the parts cor- 
responding to the dovetailed members 11 
of Pomeroy are imbedded in the concrete 
so that they are held in the same position 
as are Pomeroy’s members. But the 
holding means is the concrete. 


No Invention Involved. 


It is the examiner’s position that the 
use of concrete and of reinforced con- 
crete in structural work has reached such 
a stage of development in various arts 
that it is obvious it can be employed in 
sustaining such structures as stator core 
members of dynamo-electric \machines, 
and that no invention is involved in the 
substitution of such material for the 
previously used metalle structures, He 
further points to the patents to Volkers 
and Lange as showing instances where 


cement or plaster of paris has been used ‘ 


in dynamo-electric machines for holding 
parts of those machines in proper posi- 
tion. 


Considers Substitution. 


In considering the matter of substitu- 
tion of one material for another, it is 
pertinent to inquire why the old material 
has been employed and whether those 
skilled in the art would consider it prae- 
tical or feasible to substitute the new 
material in place of the old. For years 
heavy metallic frames, as shown by 
Pomeroy, have been employed, and ap- 
parently no one has suggested the use 
or substitution of concrete therefor. The 
advantages of reinforced concrete as a 
building material in certain kinds of 
structures is well recognized, and the 
fact that no attempt at such substitu- 
tion was made for a great many years, 
warrants the conclusion that those skilled 
in the art had considered the use of ce- 
ment in this relation as of doubtful prac- 
ticability. Where an art has grown up 
along a certain line and those skilled 
therein have adopted a principle as if it 
were necessary, the person who has the 
initiative and the audacity to depart from 
that principle has done something not 
obvious, and, ordinarily, he is entitled 
to a patent. In view of the above con- 
siderations, we are in doubt whether the 
substitution of concrete for iron in a 
stator frame for dynamo-electric ma- 
chines was an obvious thing; and, being 
in doubt, the question of patentability 
should be resolved favorably. 

Obtained Added Result. 


: The above is stated without considera- 
tion of the question whether, by such 
substitution, any result is achieved other 
than what was present in the old struc- 
ture. Even if no additional result was 
secured, we would still have our doubts 
as to the obviousness of the substitution. 
But appellant points out that he secures 
an added result which had not been per- 
ceived. _By the substitution of concrete 
he eliminates magnetic material in re- 
gions where it had formerly been em- 
ployed and where it resulted in losses 


in efficiency due to eddy currents and ' 


hysteresis. Such losses cannot occur in 
regions where concrete or other noncon- 
ducting and nonmagnetic substance is 
employed. Therefore, by the substitu- 
tion of concrete, appellant has attained 
a result which was not obvious and 
which was not present in the old type 
of stator frames. 

_ The use of cement or plaster of paris 
in the relatively small rotors shown by 
Volkers and Lange is not, in our opinion, 
suggestive of the use of such substances 
in the large stator frames. These pat- 
entees certainly do not teach that, by 
the use of such cementitious materials, 
greater efficiency can be attained by 
eliminating eddy current and hysteresis 
losses. 

Claims 1 to 8, inclusive, are believed 
to define patentable subject matter, and 
they may be allowed. 

Holds Claims Are Broad. 

Claims 9 to 13, inclusive, are so broad 
as to cover a stator core which is merely 


supported upon a concrete body. Such a: 


structure is admittedly old and is shown 
in the article entitled “Concrete Parts for 
Generators,” written by C. M. Hackett 
and published in the November, 1919, is- 
sue of the General Electric Review, a 
copy of which is attached to appellant’s 
argument filed March 31, 1921. Broadly, 
the same thing is shown in the patent to 
White, 1273704, July 23, 1918. Taking 
Figure 3 of the said article, the stator 
frame rests upon a cylindrical concrete 
base; and that is all that claims 9-18, in- 
clusive, call for. 

The decision of the examiner is re- 
versed as to claims 1 to 8, inclusive, and 
is affirmed as to claims 9 to 13, inclusive. 

The Board’s decision of December 22, 
1922, recommending allowance of claims 
14 and 15, follows: 

Board Allows Claims. 

Appellant requests us to recommend 
for allowance two claims (14 and 15) 
which were presented at the hearing on 
the appeal. The claims were not em- 
bodied in or referred to in the brief and 
were consequently overlooked. 

We have considered the claims and be- 
lieve them allowable over the art of 
record. The Pomeroy stator-supporting 
structure might be embodied in concrete; 
but it is, in itself, strong and heavy 
enough to support the core, and there 
would be no advantage gained by so em- 
bedding it. Furthermore, the concrete, 
if used, would fill up the ventilating 
spaces 12, 13 and 14, and would, there- 
fore, be objectionable as well as useless, 
The same thing is true of the Behrend 
structure. 


We accordingly recommend that the 4 


proposed amendment of September 18, 
1922, be admitted and claims 14 and 15 


thereof be allowed unless the examiner © 


is aware of more pertinent art than that 
of record. Laie 


4 


a 


4 
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Indian 
Lands 


igation Farmer 
‘Ts Held Liable for 
~ Charges Per Acre 


Must Pay Fees for Period 
When Water Was Denied 
Him for Failure 
to Settle. 


Unirep States oF AMERICA V. GEORGE W. 
ParkINS; District Court, DISTRICT 
or WyYoMING; No. 1556. 

The defendant in this case owned land 
within. an Indian reservation where an 
irrigation project was being carried out 
by the government. Water was fur- 
nished the defendant, but he failed to 
pay the charges fixed for operation and 
maintenance, and water was shut off 
during 1922 and 1924. This action was 
brought to collect such charges and the 
court held ‘that the Department of the 
Interior could regulate the lands within 
the reservation and apportion _the 

* charges, thus creating a direct liability 
on the part of the defendant. 

Albert D. Walton appeared for the 
plaintiff, and F. A. Michaels for the de- 
fendant. 

The full text of the opinion by Judge 
Kennedy, folows: 

’ This is an action brought by the plain- 
tiff to recover operation and maintenance 
charges against the defendant upon 
lands owned by the defendant irrigable 
under the Wind River Irrigation Project. 

It does not seem to be in dispute that 
the irrigation project was established 
upon the Shoshone or Wind River Indian 
Reservation for the purpose of irrigating 
lands therein and that the acreage, some 
106 acres, of defendant’s lands are sus- 
ceptible of irrigation under the project. 
At least a substantial portion of the 
lands of the defendant set forth in the 
petition were at different periods since 
the beginning of the operation of the 
project irrigated from the waters of the 
system. 

Secretary Files Charges. 

Under the Act of August 1, 1924, it is 
provided that in connection with the ir- 
rigation projécts on Indian reservations, 
the Secretary of the Interior may fix 
maintenance charges which shall be paid 
as he may direct. ; 
the defendant are within the reservation 
and under the irrigation project estab- 
lished by the Government and have been 
owned by the defendant at all times 
since the beginning of the operation of 
the project. 

For the year 1914, 1915, 1916, 1917, 
1918 and 1919 the charges fixed by the 
Interior Department for operation and 
maintenance were upon the basis of 60 
cents per acre, for the years 1920, 1921, 
1922 and 1923 the charges were upon the 
basis of $1 per acre, and for the year 
1924 upon the basis of $1.50 per acre, for 
each and every acre of irrigable land un- 
der said project. 

Of the amounts so fixed as the opera- 
tion and maintenance expense and 
charged against the defendant, he paid 
the sum of $169.20, and it further ap- 
pears from the evidence that in the year 
1921, on account of the failure on the 
part of the defendant to pay the opera- 
tion and maintenance charges, the water 
was shut off from his land, whereupon 
the defendant made application for an 
extension of time to pay such charges 
then due and owing, admitting that he 
was indebted to the Government for 
such charges in a sum exceeding $250, 
which he promised to pay on or before 
October 1 of that year. 

He was then given water, but having 
failed to pay either the back charges 
or the charges for succeeding years and 
having made no application or showing 
for an extension of time within which to 
pay such charges, the water was again 
shut off and remained in that situation, 
so that the defendant actually received 
no water through the irrigation project 
for the years 1922 to 1924, inclusive. 

It is the contention of the plaintiff 
that the defendant under the circum- 
stances is indebted for the amounts re- 
maining due and unpaid upon the basis 
fixed by the Secretary of the Interior 
for the years 1914 to 1924, inclusive, 
less the amount which he has already 
paid. 

Fees Called Excessive. 

The defendant interposed a plea in 
his answer to the effect that the charges 
were excessive, but no evidence was in- 
troduced which can be 
tending to sustain this contention, in 
wiew of the fact that the courts have 
decided that, operation and maintenance 
expensés may be spread over an entire 
system, neither does the court find any 
merit in the contention that because the 
operation and maintenance charges were 
less at one time and subsequently raised, 
that the additional amount can not be 
charged against the defendant. 

The chief contention of counsel for 
defendant seems to be that the United 
States, representing its Indian reclama- 
tion service, has no right to sue for and 
collect back charges, and that its only 
remedy against the defendant is to turn 
off the water, and in connection there- 
with maintain that for the years 1922 
to 1924 the defendant did not have any 
water and therefore can not be charged 
for the use of it. 

The answer to this by counsel for the 
Government is, that the Secretary of the 
Interior being authorized by Congress 
to make rules and regulations for the 
Government of such projects and fix 
maintenance charges providing the man- 
mer in which they shall be paid, which 
in this instance is admittedly upon the 
basis of irrigable acreage under the 
project, that the obligation of the de- 
fendant became fixed and definite and 
is recoverable in an action brought for 
that purpose. 

Defendant Held Liable. 

In this, we see no defect in establish- 
ing the obligation of the defendant, he 
having been during al! the period the 
owner of the land for whose benefit the 
Water was used or might have been 


The lands owned by | 
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Utilities Compa 


Decision Rendered 
By District Court 


. 
. 


State Commission Said to 
Have No Power to Order 
Business Be Continued. 


Tue UNION LicHTt, Heat & POWER Co. 
; Vv. THE RatLRoaD COMMISSION OF THE 
COMMONWEALTH OF KENTUCKY ET AL.; 
District Court, EASTERN DISTRICT, 
KENTUCKY; No. 3749. 
In this case the court assumed juris- 
| diction after holding that orders promul- 
gated by a State public utilities commis- 
sion, allowing no appeal fo any other 
authority exercising legislative functions, 
| presented a justiciable question, and that, 
where a Federal Court grants a tempor- 
| ary restraining order enjoining all per- 
sons from enforcing rights under a cer- 
tain order, and defendants bring suit on 
such order in a State court, section 266, 
Judicial Code, does not prevent the Fed- 
eral court from proceeding further pend- 
ing the determination of the case in the 
State court. 


| Discontinuance of Service 


Upheld by Court 

On the merits of the case it was held 
that where the franchise of a public serv- 
ice corporation expires, and the corpora- 
tion desires to withdraw from business, 
a publié utilities commission cannot com- 
pel it to continue business as that would 
impair the obligation of the franchise 
contract. 

Matt Herold, F. W. Cottle and A. C. 
Cassatt, for plaintiff; F. E. Dougherty, 
Attorney General of Kentucky, and 
Brent Spence, for defendants. 


The case was before Circuit Judge 


| Moorman, and District Judges Hicks and 


Dawson. The full text of the opinion, 
by Judge Charles I. Dawson, follows: 
This is a proceeding under Section 266 
of the Judicial Code. Plaintiff seeks to 
enjoin the State Railroad Commission 
and the chief law officer of the State, 
the Attorney General,”from enforcing 
the orders of the Railroad Commission 
complained of in the bill, which direct 
the plaintiff, notwithstanding the expira- 
tion of its franchise and notwithstand- 
ing an express provision in the fran- 


chise that the plaintiff’s rights there- | 


under expired on the 5th day of Sep- 
tember, 1925, to continue to furnish gas 
service to the public in the City of Ft. 


Thomas, Kentucky, and, under the con- | 
to ex- | 


ditions laid down in the order, 
tend that service and its mains to supply 
same when demand is made therefor. 


tacked on the ground that théy 
violative of Section 10 of Article 1 of the 
Constitution of the United States, in 
that they impair the obligation of plain- 
tiff’s contract with the City of Ft. 
Thomas, embodied in the franchise; and 
of Section 1 of the 14th Amendment to 
the Constitution of the United States, 
in that they deprive the plaintiff of its 
property without due process of law; 
and of the 5th Amendment to the Con- 
stitution of the United States, in that 
they constitute a taking of the plaintiff’s 
propery for public use without compen- 
sation therefor. The orders are further 
attacked on the ground that they are 
in violation of Sections 163 and 164 of 
the Constitution 
Commission 


the Railroad of a power 


not granted to that body under the pro- | 
Kentucky | 
Statutes, from which statute the Rail- | 


visions of Section 20le of 


road Commission claims to derive its 


power for entering the orders complained | * 
| is considerable doubt as to 


of. 





considered as | 


| 
| 
| 
| 


Federal Court Declared 
To Have Jurisdiction 


The claim of the plaintiff that the 
orders are violative of the 5th Amend- 


States does not state a cause of action, 
because it is well settled that the 
Amendment is a limitation upon the 
not upon the powers of the respective 
States. 
violative of Section 10 of Article 1 
the Constitution of the United States, 
and of the due process clause of the 
14th Amendment to the Constitution, 
makes out a case properly cognizable in 
a Federal Court, and because 
Federal questions raised by the bill, this 


the local questions as well. Siler v. 


used. That he did not have the use of 
the water for the year 1922 to 1924 was 


satisfactory arrangements for the 
of the water upon agreement to pay in 
the future. 


have a right of lien upon the lands of 





nished. This may be true, although he 
has furnished the court with no citations 
as to where this particular lien right is 
afforded by any act of Congress. 

We take the view that the acts of 
Congress authorizing the project, grant- 
ing power to the Interior Department 
to make regulations governing the same 
and apportionating the fixed charges, 
creates a direct liability on the part of 
the defendant. 

As the cause was tried to the court 
without the intervention of a jury, 
which was specifically waived in writing, 
a judgment may be entered for the 
amount sued for less the payment made, 
with interest and costs to plaintiff, re- 
serving to defendant his exceptions in 
the premises. 

«October 11, 1926. 


: of equity may grant relief. 








ment to the Constitution of the United | 
5th | 
powers of the Federal Government, and | 


The claim that the orders are | 
of } 


of the | 


court has jurisdiction to determine not | 
only the Federal questions involved, but | 


L. & N. R. R. Co., 213 U. S. 175; L. & | 
N. R. R. Co. vs. Garrett, 231 U. S. 298; 


| owing to his own fault in either failing | 
to pay the assessed charges or in making | 
use | 
| has been finally determined. 
| of Section 266 relied upon, reads as fol- 

Counsel for defendant seems to assert | 
in his brief that the Government would | 


the water user for water actually fur- | 
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Davis v. Wallace, 257 U. S. 478; Field 
v. Barber Asphalt Paving Co., 194 U. S. 
618; Green v. Louisville & Interurban 
R. Co., 244 U. S. 499. 


We are of the opinion that there is no 
merit in dedendant’s contention that this 
is not a case of equitable jurisdiction. 
It is well settled that the action of the 
Railroad Commission of Kentucky in 
making the order complained of was a 
legislative act, and to all intents and 
purposes an act of the Commonwealth 
of Kentucky within the meaning of Sec- 
‘tion 10 of Article 1 of the Constitution 
and the due process clause of the Four- 
teenth Amendment, and that a Federal 
court of equity, upon a proper showing 
that such orders are in conflict with 
those provisions of the Federal Consti- 
tution, has the power to grant relief. 
Grand Trunk Ry. Co. v. Railroad Com- 
mission of Indiana, 221 U. S. 400; Home 
Telephone & Telegraph Co. v. City of 
Los Angeles, 227 U. S. 278. This is true 
even though the orders complained of 
may be in violation of the Constitution 
and the laws of the State of Kentucky. 
Home Telephone & Telegraph Co. v. City 
of Los Angeles, 227 U. S. 278; Siler v. 
L. & N. R. R. Co., 213 U. S. 175. 

As pointed out in the Los Angeles 
case, supra, a State officer can not, on 


the one hand, as a means of doing a 


| wrong forbidden by the Federal Consti- 
tution, proceed upon the assumption that 


he is clothed with State authority to do 
the acts complained of, and at the same 
time, for the purpose of avoiding the ap- 
plication of the Federal constitutional 
provisions, deny that he is clothed with 
such power, and thus .accomplish the 
wrong. A fortiori he can not proceed in 
the exercise of the power in violation of 
the Federal constitutional provisions 
when, as in this case, it is strenuously 
insited that he is clothed with authority 
by the State to do the acts complained 
of. Of course, the controversy in this 
case did not reach its justiciable stage 
until the legislative acts evidenced by 
the orders complained of had been com- 
pleted. When the justiciable stage has 


| been reached, however, and there is a 


threat or an attempt to enforce the ob- 
jectionabl orders by either civil or crim- 
inal process, in cases such as that pre- 
sented by this record, a Federal court 
See: Home 
Telephone & Telegraph Co. v. Los An- 


| geles, 227 U. S. 278; Pacific Gas Co. v. 


San Francisco, 265 U. S. 415; Bacon v. 
Rutland R. R. Co., 232 U. S. 135; Okla- 
homa Gas & Electric Co. v. Corporation 
Commission of Oklahoma, 261 U. S. 290; 
Prendergast v. New York Telephone Co., 
262 U. S. 43; Pacific Telephone Co. v. 
Kuykendall, 265 U. S. 196. 

The Court is satisfied that the justici- 
able stage in this case was reached when 


es | the orders complained of were entered 
The orders of the commission are at- | 


are | 


by the Railroad Commission. Under the 
law of Kentucky no appeal is allowed to 
ary other authority exercising legisla- 
tive functions to amend, revise or ex- 
tend in any way the orders of the Rail- 
road Commission. When they have been 
entered the Railroad Commission is with- 


| out power to enforce them except by a 


proceeding in court. Such proceeding, 
however, is purely a judicial one. 


Plaintiff's Contention 
Declared Justified 

In case of orders such as those com- 
plained of in this case, Subsection 21 of 
Section 20le of Kentucky Statutes pro- 


" | vides that the Railroa mmission may 
of Kentucky and be- | : tailroad Commissio y 


cause they are an attempted exercise by |! 


file a petition in equity in the proper 
Circuit Court of the State to enforce 
them. In view of the decisions of the 
Court of Appeals of Kentucky prior to 
the enactment of Section 20le of Ken- 
tucky Statutes in its present form, there 
what de- 


; fenses may be interposed by the defend- 


ant in suits prought by the Railroad 
Commission to enforce its orders under 
the section referred to. We think this, 
however, is entirely immaterial in deter- 
mining the jurisdiction of this Court. 
If it be assumed that in such a suit, 
brought by the Railroad Commission to 
enforce the orders complained of, every 
right asserted in this case could be as- 
serted by the plaintiff in defense of the 
Railroad Commission’s action, the sit- 
uation would not be changed. Plaintiff 
claims the right to have its case de- 
cided in a Federal court because of Fed- 
eral question involved. This is a right 
guaranteed to it by the Federal Consti- 
tution, and the fact that the way is open 
for the same questions to be raised in a 
State court suit can not be made the 
basis of depriving the plaintiff of its 
Federal constitutional right. 

We can not agree with defendants’ 
contention that this court, under Section 
266 of the Judicial Code, has no author- 


| ity to proceed further until a suit now 


pending in the Campbell County, Ken- 
tucky, Circuit Court, which was _ insti- 
tuted by the Railroad Commission to en- 
force the orders complained of herein, 
That part 


lows: 

“Tt is further provided that if before 
the final hearing of such application a 
suit shall have been brought in a court 
of the State having jurisdiction thereof 
under the laws of such State, to enforce 
such statute or order, accompanigd by 


a stay in such State court of proceed-. 


ings under such statute or order pend- 
ing the determination of such suit by 
such State court, all proceedings in any 
court of the United States to restrain 
the execution of such statute or order 
shall be stayed pending the final deter- 
mination of such suit in the courts of 
the State.” 


Court Cites Provision 


Covering Injunction 

Section 266 of the Judicial Code au- 
thorizes the Federal courts to grant in- 
terlocutory injunctions to suspend the 
forcement of any statute of a State or 
order made by any administrative board 


or commission acting under and pursu- 
ant to the statutes of such State. Such 
interlocutory injunction can not be 
granted except upon at least five days’ 
written notice, the hearing to be had be- 
fore three judges, at least one of whom 
must be a justice of the Supreme Court 
or a circuit judge, and unless a major- 
ity of the three judges shall concur in 
granting such application. The section 
in question, however, grants to any of 
the judges authorized to sit in such case 
the power to grant, without notice or 
hearing, a temporary restraining order 
at any time before the hearing and de- 
termination of the application for an in- 
tercolutory injunction, provided the judge 
granting same is of the opinion that 1r 
reparable loss or lamage would result 
to the complainant by delay in awaiting 
the decision of the motion for an inter- 
locutory injunction. That portion of the 
section dealing with abatement of the 
action in the Federal court obviously 
refers to those cases where no tempo- 
rary restraining order has been issued 
and where ‘before final hearing on the 
application for the interlocutory injunc- 
tion a suit has been brought in the State 
court te enforce the statute or order 
complained of, accompanied by a stay of 
all proceedings under such statute or 
order. 

We can not conceive how that portion 
of Section 266 of the Judicial Code re- 
lied upon by the defendants can be con- 


~ 


ny Upheld in Ending Service as Franchise 


———+ 


strued to apply to a case where a tem- 
porary restraining order issued by the 
Federal court was in full force and ef- 
fect at the time those against whom it 
was directed instituted their suit in the 
State court to enforce the State statute 
or order complained of. 


Commission Found 
To Have Violated Order 


Such is’ the situation in this case. 
Upon proper application and showing the 
district judge, at the time of the filing 
of the bill, on December 18, 1925, issued 
a temporary restraining order, enjoining 
and restraining the defendants from pro- 
ceedings under the orders of the com- 
mission complained of until the final 
hearing and determination of the mo- 
tion for an _ intérlocutory injunction, 
which was set for December 24, 1925, 
and on that date, by consent of the de- 
fendants, the hearing on the application 
for an interlocutory injunction was reset 
for January 23, 1926, and the restraining 
order entered on December 18, 1925, was 
continued in full force and effect until 
such hearing and final determination of 
the application for an interlocutory in- 
junction. Nothwithstanding these facts, 
the defendants, on the 8th day of Jan- 
uary, 1926, and while the temporary re- 
straining order was in full force and ef- 
fect, violated its terms by bringing a suit 
in the Campbell Circuit Court to enforce 
those orders. In that suit, on applica- 


Officials Declared Not Liable for Dama ges 
In Prosecuting Editor on Charge of Libel 


Circuit Court Dismisses Appeal in Suits Against Sureties 
of Magistrate, Prosecutor and Policeman. 


PHILLIP REILLY v. U. S. FIDELITY AND 
GUARANTY CO., A FOREIGN CORPORA- 
TION; MARYLAND CASUALTY Co., A For- 
EIGN CORPORATION; NATIONAL SURETY 
Co., A FOREIGN CoRPORATION; No. 4826; 
SAME V. U. S. FIDELITY AND GUARANTY 
Co., AND MARYLAND CASUALTY CO.; 
No. 4827; Circuit CourT oF APPEALS, 
NINTH CIRCUIT. 


The acts of a justice of the peace, ! 


a warrant for the arrest of an editor 
prosecuting attorney and officer serving 
upon a complaint of criminal libel were 
held not such as to subject them to 
liability for false imprisonment. 

Circuit Judges Gilbert, Hunt and 
Rudkin heard the appeal. Judge Hunt 
delivered the opinion, the full text of 
which follows: 

These are writs of error to review 
judgments in favor of defendants below, 
entered in consequence of sustaining de- 
murrers to complaints in two actions 
(consolidated for hearing) for assault 
and false imprisonment. Defendants are 
sureties upon the several official bonds 
of the officials hereinafter named. 


Motion to Dismiss Denied. 

As writs of error were prayed for and 
allowed on November 20, 1925, and within 
the statutory time after the judgments 
were entered, the fact that the writs and 
citations were not issued until January 
7, 1926, does not require dismissal of the 
writs and the motion to dismiss is de- 
nied. (Cardona vs. Quinones, 240 U. S. 
83)). 

The facts as stated in the complaints 
may be summarized as follows: Decoto 
was district attorney for Alameda 
County, Calif.; Hennessy was an ex-offi- 
cio justice of the peace and judge of the 
police court of the City of Oakland; Ed- 
gar was acting justice of the peace and 
was authorized to act as judge of the po- 
lice court of Oakland in place of Hen- 
nessy; Drew was acting chief of police 
of the City of Oakland. It is alleged that 
in September, 1925, in Oakland, “while 
acting by virtue of their respective of- 
fices, and acting respectively in the line 
of their official duties in such respective 
offices, let * * * in violation of their 
respective oaths of office and of each of 
their official bonds * * * and in a 
malicious and unlawful conspiracy falsely 
to imprison and assault plaintiff and to 
convict him of a crime of which they 
knew he was innocent, and * * * 
knowing they had no jurisdiction over 
the person of plaintiff, Decoto and, Hen- 
nessy and one Finger did maliciously 
* * * and unlawfully assault and 
falsely imprison plaintiff upon a false 
accuSation in writing prepared by De- 
coto * * * .” The writing was a 
complaint filed in the police court of 
Oakland, entitled ‘“‘People of the State of 
California, plaintiff, vs. Philip Reilly, 
defendant.” 

Editor Accused of Libel. 

It was signed and verified by Fin- 
ger, and charged that Reilly, editor and 
publisher of a certain newspaper at Oak- 
land, printed and published a certain ma- 
licious and defamatory libel with mali- 
cious intent to injure Finger and to ex- 
pose him to public hatred and ridicule. 
The published article was entitled “The 
Vamp Finger” and after referring to 
Finger as being in charge of a training 
school for a named college, and referring 
to him as “the fawning kind”, the text 
‘continued in substance: 

Two girls who attended a named col- 
lege had occasion to see Finger in his 
office, and upon entering “caught the in- 
dex Finger * * * in fond embrace 
with one of the pretty female teachers.” 
When the students came upon “the love 
tryst” there was a “quick break-away. 
* * * Some point the finger of shame 
at Finger for getting caught, while oth- 
ers, with the love of adventure are mak- 
ing dates with this real he-man. * * * 
The average man has sense enough to 
pull down the blind# or display a sign of 
‘Knock’ * * *, There is only one rea- 
son why the spooning was on such a 
careless scale; the visitors were not sup- 
posed to go there, or it was a common 
occurrence.” 

It is alleged that Hennessy issued a 
warrant of arrest and that Drew, know- 
ing that the complaint did not state an 
offense, arrested arid caused the impris- 





onment of plaintiff, with intent on the 
part of the “conspirators” to convict 
Reilly of the crime of libel; that Drew 
and Decoto and other named aided in 
the conspiracy and conspired “to pro- 
cure a biased jury to convict,” by draw- 
ing women as jurors and excluding men; 
that plaintiff’s motion to dismiss for lack 
of jurisdiction was denied and the jus- 
tice, “acting under color of his office,” 
ordered a trial; that a jury was em- 
panelled; that the justice maliciously 
compelled plaintiff to be tried and to be 
falsely imprisoned. It is further alleged 
that the complaint against Reilly failed 
to state an offense, all of which was 
known by the conspirators at the time; 
that during the trial the conspirators 
used perjured testimony; that by rea- 
son of.the several acts of the conspira- 
tors and the officials “acting in concert, 
by virtue of their offices, under color of 
their authority and in line of their offi- 
cial duties,” committed breaches of their 
official bonds, for which they and their 
sureties are liable. 


False Imprisonment Defined. 
False imprisonment, as defined in Do- 
nati v. Reghetti (Cal. Ap. 97 Pac. 1128), 
is the unlawful arrest or detention of a 
person without warrant or by an illegal 
warrant or by a warrant illegally exe- 
cuted. The court added that if the im- 


prisonment is under lawful process but 
the action has been instituted and car- 
ried on maliciously and without probable 
cause, it is malicious prosecution. The 
essence of the wrong consists in depriv- 
ing one of his liberty without lawful 
justification. Malice is not an essential 
element in a charge of false imprison- 
ment, and its existence or nonexistence 
is immaterial, except as bearing upon the 
question of damages; and where it ap- 
pears that a defendant has acted by vir- 
tue of legal process, the action must fail 
no. matter how evil the motive of de- 
fendant may have been. (11 R. C. L. 
790, et seq.; Tryon v. Pingree (Mich.), 
70 N. W. 905; Page v. Citizens Banking 
Co. (Ga.) 86 S. E. 418.) The general 
rule is that if an officer arrests one un- 
Ger a warrant absolutely void on its face 
he may be liable for false imprisonment. 
But if the arrest is made under a process 
that is voidable merely, or if void, the 
fact does not appear on the face of the 
writ, the officer will be protected. He 
can not be permitted to refuse to serve 
a writ because of his own belief that the 
magistrate issuing the writ has no juris- 
diction. (Emery v. Hapgood (Mass.), 
VII Gray 55.) Bigelow on Torts, page 
348, says: “To put the case in the form 
of a more general proposition, as laid 
down upon great consideration, a minis- 
terial officer is protected in the execu- 
tion of process whether the same issues 
from a court of limited or of general 
jurisdiction, though such court have not, 
in fact, authority in the particular in- 
stance, provided that on the face of the 
process it appears that the court has 
jurisdiction of the subject matter and 
nothing appears therein to apprise the 


.officer that the court has not authority 


to order the arrest of the party named 
in the process.” (Brown v. Hadwin 
(Mich.), 148 N. W. 693.) Applying the 
proposition to the present case, inas- 
much as the warrant was regular on its 
face and disclosed no want of jurisdic- 
tion in the magistrate who issued it, the 
officer who served the process could not 
be held for false imprisonment. 

\Nor could the action be maintained 
against the magistrate who issued the 
warrant or the prosecuting attorney. 


Law on Libel Cited. 


The penal code of California, section 
248, defines libel as a malicious defama- 
tion, expressed either by writing or print- 
ing, or by signs or pictures, tending to 
blacken the memory of one who is dead, 
or to impeach the honesty, integrity, vir- 
tue or reputation, or publish the natural 
or alleged defects of one who is alive, 
and thereby expose him to public hatred, 
contempt or ridicule. The offense is a 
misdemeanor“of which-the justice’s court 
has jurisdiction. Under section 1426 of 
the penal code of California, a complaint 
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tion of the plaintiffs, an order was en- 
tered, restraining and enjoining, pend- 
ing the determination of that suit, all 
persons and corporations from_ en- 
forcing or attempting to enforce any 
claim or right under or growing out of 
the orders referred to. It is this suit, 
filed in violation of the temporary re- 
straining order issued in this case, and 
the order entered in such Suit, upon which 
defendants dely to prevent this court 
from proceeding further until the case in 
the State court has been finally dis- 
posed of. 

We do not deem it necessary to con- 
sider the question of whether the stay 
obtained in the State court is the charac- 
ter of stay referred to in Section 266 of 
the Judicial Code or not. The filing of 
the suit in the State court would have 
been fully authorized under Section 266 
if the temporary restraining order had 
not been in the way, but to hold that the 
State court suit, filed in violation of the 
temporary restraining order issued in 
this case, can be made the means of de- 
priving this court of the right and duty 
to proceed, would be to place a premium 
upon litigants diregarding the orders of 
this court and would be a construction of 
Section 266 of the Judicial Code not justi- 
fied by its language. 


Defendants Not Held 
Guilty of Contempt 


What has been here said in reference 
to the violation by the defendants of the 
restraining order in this case is not in- 
tended as a statement that the defend- 
ants have been intentionally guilty of 
contempt of this court’s orders, as a 
casual reading of Section 266 of the Judi- 
cial Code might lead one to conclude that 
it authorizes the procedure adopted by 
the defendants, but we are satisfied that 
such a construction of that section is 
erroneous. 

We, therefore; hold that the action 
brought by the defendants in the Camp- 
bell Circuit Court, and the order entered 
therein, in no wise affect the power or 
the duty of this court to now proceed toa 
final determination of the application for 
an interlocutory injunction herein. 

We come now to a consideration of the 
case on its merits. The present Constitu- 
tion of Kentucky was adopted prior to the 
acquisition by the plaintiff of the fran- 
chise involved in this case. Sections 163 
and 164 of that instrument provide: 

“163. No street railway, gas, water, 
steam heating, telephone, or electric light 
company, within a city or town, shall be 
permitted or authorized to construct its 
tracks, lay its pipes or mains, or erect its 
poles, posts or other apparatus along, 
over, under or across the streets, alleys, 
or public grounds of a city or town, with- 
out the consent of the proper legislative 
bodies or boards of such city or town 
being first obtained; but when charters 
have been heretofore granted conferring 
such rights, and werk has in good faith 
been begun thereunder, the provisions of 
the section shall not apply.” 

“164. No county, city, town, taxing 
district or other municipality shall be 
authorized or permitted to grant any. 
franchise or privilege, or make any con- 
tract in reference thereto, for a term ex- 
ceeding 20 years. Before granting such 
franchise or privilege for a term of years, 
such municipality shall first, after due 
advertisement, receive bids therefor pub- 


bidder; but it shall have the right to re- 
ject any or all bids. This section shall 
not apply to a trunk railway.” 


State Court’s Decision 
Declared to Be Binding 


In an unbroken line of cases the Ken- 
tucky Court of Appeals has held that 
these two sections of the Constitution are 
mandatory and must be read together, 
and that no franchise to occupy the 
streets and public ways of a municipality 
of the Commonwealth can be acquired in 
any other way than by a strict compli- 
ance with these two sections. There must 
be a public advertisement for bids; the 


chise must be awarded to the highest and 
best bidder and can not be granted for a 
period in excess of 20 years, and upon the 
expiration of tWe life of the franchise the 
owner thereof has no right to longer oc- 
cupy and use the_public ways of the mu- 
nicipality, and can acquire no such right, 
nor can the city grant any such right, ex- 
cept that a new sale is effected under the 
provisions of Sections 163 and 164 of the 
Constitution. These decisions of the 
Court of Appeals of Kentucky, construing 
its own Constitution and involving no 
Federal questions, are binding upon us. } 
The franchise involved in this case | 
by its express terms ran for a period | 
of 10 years from and including Sep- 
tember 6, 1915. Therefore, under Sec- 
tions 163 and 164 of the Constitu- | 
tion of Kentucky, as construed by the , 
Court of Appeals of the State, the plain- | 
tiff had no right under that franchise to © 
occupy the’streets and public ways of. 
the City of Ft. Thomas after the 5th 
day of September, 1925, and the city was 
without power to confer upon it any 
such right, except in the same way as 
the original franchise*was granted. Cases 
illustrating the strictness with which 
these two sections of the Kentucky Con- 
stitution have been applied are: Rural ; 
Home Telephone Co. v. Kentucky & In- | 
dependent Telephone Co., 128 Ky. 209; 
Princeton v. Princetor Electric Light & i 
Power Co., 166 Ky. 730; City of Somer- + 
set v. Smith, 105 Ky. 678; People’s Elec- 


t 


under oath before a justice’s court or a | tric Light & Power Co. v. Capital Gas 
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| & Electric Light Co., 116 Ky.'77; Ham- { 


licly, and award same to the | 
t 


i 
bids must be received publicly; the fran- } 
! 


Criminal 


Libel 


ilton v. Bastin Bros., 188 Ky. 764; East 
Tennessee Telephone Co. v. Anderson 
County, 115 Ky. 488. : 

Therefore, looking alone to the two 
State constitutional provisions under con- 
sideration, it seems perfectly obvious that 
alb obligations on the part of the plain- 
tiff to furnish gas service to the citizens 
of Ft. Thomas terminated upon the ex- 
piration of its franchise, and that any 
attempt on the part of the Kentucky Rail- 
road Commission to force a continuation 
of the service after the expiration of the 
franchise would be writing into the con- 
tract of the plaintiff an obligation which 
it did not assume, and therefore would be 
violative of Section 10 of Article 1 of 
the Constitution of the United States. 

Furthermore, to construe Section 20le 
of Kentucky Statutes, relied upon by the 
defendants as conferring, power on the 
Kentucky Railroad Commission to force 
the plaintiff in this case to continue to 
occupy the streets and public ways of the 
City of Ft. Thomas and to furnith gas 
service to its inhabitants after the expi- 
ration of its franchise, obtained under 
Sections~163 and 164 of the Kentucky 
Constitution, would be, in effect, to hold 
that the General Assembly has the right 
to confer upon the Railroad Commission 
of Kentucky the power to set aside the 
mandatory provisions of these two sec- 
tions of the Constitution. This, of course, 
the General Assembly can not do. These 
two sections of the Constitution took 
away from the General Assembly the 
power to grant local franchises, and ex- 
pressly vested that power in the munici- 
palities of the State. Such a construc- 
tion of Section 201e of Kentucky Statutes 
would bring that section in conflict with 
the Constitution of the State. It seems 
to us, however, that the Railroad Com- 
mission can find no authority under Sec- 
tion 201e for its orders in this case. Sub- 
section 23 of that section reads as fol- 
lows: 

“201e-23. If the franchise of any pub- 
lic service company embraced in this act 
shall have expired, and the service is con- 
tinued without obtaining a new fran- 
chise the said public service company 
shall be subject to the jurisdiction and 
authority of the Railroad Commission, 
and shall not withdraw its service from 
any municipality, county or community 
without first obtaining the permission of 
said Railroad Commission so long as it 
remains in business in this common- 
wealth, or any part thereof.” 


Commission’s Authority 
Declared Limited by Law 


If this section is in harmony with the 
Constitution of Kentucky, which ques- 
tion we do not feel called upon to decide, 
it, at most, gives the Railroad Commis- 
sion the right to force a continuation of 
service only in those cases where the 
public service corporation has continued 
in the business which it conducted under 
its franchise after the expiration of that 
franchise. That is not the situation in 
this case, because the record discloses 
that the plaintiff undertook to quit and 
withdraw from its business as a seller 
and distributor of gas in the City of Ft. 
Thomas, upon the expiration of its fran- 
chise, but against its will was forced to 
continue, by a mandatory injunction is- 
sued by the Campbell Circuit Court a few 
hours before the expiration of the fran- 
chise, in a suit filed for that purpose by 
the City of Ft. Thomas and certain of 
its inhabitants. Sub-section 23 of the 
statute in question certainly had no ref- 
erence to an involuntary continuation of 
service, such as this record discloses. 

The State suit last referred to, 
since the application in this case has 
been under consideration, has been 
carried to the Court of Appeals of Ken- 
tucky under the style of Union Light, 
Heat & Power Co. v. City of Ft. Thomas, 
et al, and decided by that court on 
June 25, 1926. That case involved ex- 
actly the same questions as are involved 
here. The Court of Appeals of Ken- 
tucky reached the conclusion that the 
plaintiff had the absolute right, under 
Sections 163 and 164 of the State Con- 
stitution, to withdraw from the City of 
Ft. Thomas as a seller and distributor 
of gas, upon the expiration of its fran- 
chise on September 5, 1925, and that 
to compel it to continue to serve its 
former customers after that date would 
impair the obligation of its franchise 
contract. Without expressing an opinion 
as to the constitutionality of Subsection 
23 of Section 201e of Kentucky statutes, 
the court held that that section had no 
application to the facts in this case, in- 
asmuch as the enforced continuation of 
service after the expiration of the plain- 
tiff’s franchise was not the character of 
continuation of service referred to in 
that subsection. While this decision of 
the Court of Appeals of Kentucky came 
after the accrual of the rights of the 
parties in this case, and therefore of 
itself would not control this court, if 
we were of a different opinion, yet it 
is in line with all ofthe decisions of 
that court, construing rights accruing 
under Sections 163 and 164 of the State 
Constitution, and in our judgment an- 
nounces no new principles of law in 
Kentucky. 


Interlocutory Injunction 


Granted to Plaintiff 

In view of this opinion of the Court 
of Appeals of Kentucky, this case might 
well be said to involve purely moot 
questions. The commission can not en- 
force its orders except by a suit in the 
courts of the State, nor can any per- 
son claiming rights under those orders 
assert them except by a suit, and in such 
suit the plaintiff would certainly be 
confronted with this opinion of the 
Court of Appeals of Kentucky, which, 
it would seem, would be conclusive of 
the rights of the parties. However, this 
record is silent as to any intention on 
the part of the defendants to abandon 
their attempt to enforce the orders com- 
plained of. So far as we are advised, 


; the suit brought by the defendants to 


enforce these orders is still alive upon 
the State court docket, and for this 
reason and in view of the conclusions 
herein announced, the application for 
the interlocutory injunction is granted, 
and counsel may prepare and present 
for entry the proper order, 
October 14, 1926, 
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olice court must set forth the offense 
arged with such particularity as to 
me, place, person and property as to 
able the defendant to understand dis- 
netly the character of the offense com- 
ained of. By section 251 the jury have 
e right to determine the law and the 
cts. 


It may be that the complaint filed in 
e justice’s court was defective, but it 
hnnot be said as a matter of law that the 
acts alleged stated no offense under the 
atute defining criminal libel and was, 
erefore, wholly void. Granting, of 
purse, that the publication was not libel- 
lus, per se, nevertheless, the language 
ay well have been considered as tending 
impeach the integrity, virtue and repu- 
ation of Finger, and to expose him to 
uble hatred, contempt and _ ridicule. 
Pe&plé v. Lusinchi, 24 Cal. Ap. 623.) It 
s difficult to think of anything more in- 
rious to the reputation, standing and 
aracter of a male teacher at a girls’ 
hool than to publish that he has been 
nduly familiar with a female teacher 
nnected with the institution. At least, 
he libelous character was a question de- 
endent upon the judgment of the jury. 
Greenleaf on Evidence, 15th Ed. sec. 
68.) Jurisdiction of the subject matter 
aving been in the police court (St. Cal. 
885, p. 213, sec. 2, sub. 3) an action 
vould not lie against the magistrate. 


Finds Judiciary Is Protected. 


In Allec v. Reece, 39 Fed. 341, Judge 
Ross considered the extent to which the 
ability of courts should be carried for 
udicial acts. He held that there was’ no 
ound reason for denying protection to 
nferior judicial officers, as well as those 
f courts of record or superior or general 
risdiction, for judicial acts. After stat- 
g that the principle on which any ex- 
mption is maintained is founded in the 
terest of the public and is established in 
rder to secure independence in the judi- 
iary, he continued: 

“This principle, in my judgment, is as 
pplicable to an inferior as to one of 
uperior and general jurisdiction. To the 
xtent that the former is authorized to 
ct at all, it is just as important to the 
bublic interest—or, if less important, less 
nly in degree—that he should be free to 
ct upon his own convictions without ap- 
brehension or personal consequences to 
himself as that the judges of superior 
nd general jurisdiction should be.” 

The learned judge pointed out that 
hese was a distinction between excess 
rsdiction and the clear absence of juris- 
liction over the subject matter, and upon 
he authority of Bradley v. Fisher, 13 
Wall. 335, affirmed the principle that 
here there is clearly no jurisdiction over 
he subject matter, any authority exer- 
ised is a usurped authority and for the 
xercise of such authority, when the want 
f jurisdiction is known to the judge, no 
xcuse is permissible. But where juris- 
liction over offenses committed in a cer- 
ain district is invested by law in the 
udge or in the court which he holds, the 
anner and extent in which jurisdiction 
thall be exercised are generally as much 
uestions for his determination as any 
bther question involved in the case. 

Precedents Are Given. 

In Hofshulte vs. Doe, 78 Fed. 436, 
Nudge Morrow, sitting in the District 
‘ourt, cited Allee vs. Reece, supra, and 
hdhered to the rule that when a court, 
hough of inferior and local jurisdiction, 
aving general jurisdiction with respect 
o the violation of the ordinances of the 
own, entertains a complaint and there- 
pon issues process fair on its face to 
hn officer, the process is a justification 
o the officer in committing the acts 
hereby required, notwithstanding the or- 
inances under which the court acts are 
nvalid and no action will lie against the 
fficers or the sureties on their bonds 

for the acts done pursuant to such pro- 
ess. In Case vs. Brush (Conn.) 106 Atl. 
822, the Court held a probate judge was 
ot answerable in a civil suit for a judg- 
sent: rendered by ‘him in his judicial ca- 
Matity, however erroneous, or in excess 
of jurisdiction, provided he had juris- 
Aiction of the subject matter and of the 
arties. In Curnow vs. Kessler (Mich), 
67 N. W. 982, an action for malitious ar- 
rest and prosecution, the Supreme Court 
held that the immunity to a judicial of- 
ficey who acts within the scope of his 
jurisdiction is not to be affected by the 
motive with which it is alleged the offi- 
cer performed his duty. The court said: 
“If the officer be in fact corrupt, the pub- 
lic has its remedy, but the defeated suitor 
cannot be permitted to obtain redress 
against the judge by alleging that the 
judgment against him was the result of 
malicious or corrupt motives.” McIn- 
tosh vs. Bullard et al (Ark.), 129 S. W. 
85; Michael vs. Bacon (Ga.), 63 S. E. 
228. The doctrine approved in the cases 
cited, and which we believe to be just, 
is sustained in the recent decisions in 
Platz vs. Marion, 35 Cal. Ap. 241, and 
Yaselli vs. Goff (CCA 2), 12 F. (2) 396. 

The prosecuting attorney was not lia- 
ble in a civil action. Whatever he did 
appears to have been done in the course 
of his official duties. (18 C. J. p. 1318; 
Griffith vs. Slinkard (Ind.), 44 N. E. 
1001; Parker vs. Huntington (Mass.) II 
Gray, 124; Yaselli vs. Goff, supra.) 

We conclude that the principals and 
the bonds sued upon were exempt from 
civil liability and that as a consequence 
heir sureties cannot be held liable. 
Platz vs. Marion, supra; County of So- 

ma vs. Hall, 182 Cal. 589). 

The judgments are affirmed. 

Oct. 11, 1926. 


Exception by State 
Constitution Denied 


Decision States Institution Is 
Not Public Charity Within 
Meaning of Law. 


St. Louis SOUTHWESTERN RAILWAY Co., 
AS TRUSTEE, ET AL.; DISTRICT COURT, 
WESTERN DISTRICT, ARK. 


Real estate, consisting of a hospital 
operated under a declaration of trust 
for the benefit of railway employes of 
certain companies and the employes, fam- 
ilies, where the beneficiaries are able to 
provide the service for themselves and 
do contribute to the operation of the 
hospital, was declared in this case not 
exempt from taxation, under the Con- 
stitution of Arkansas, as a public charity. 

Judge Frank A. Youmans delivered 
the opinion, the full text of which fol- 
lows: 

Memorandum Opinion: This is a suit 
to enjoin the collection of taxes on cer- 
tain real estate in Texarkana, Arkansas, 
upon the ground that the property is 
exempt under paragraph 6 of Section 5 
of Article 16 of the Constitution of the 
State of Arkansas which exempts from 
taxation “Buildings and Grounds and 
Materials used exclusively for Public 
Charity.” 

The property is a hospital. It is oper- 
ated under a declaration of trust exe- 
cuted May 1, 1925. 


Railroad Advanced 
Funds to Hospital 


The declaration of trust contains the 
following recitals and provisions: 

“Whereas, on the first day of June, 
1887, the St. Louis, Arkansas & Texas 
Railway Company was constituted a 
Trustee for the establishment and main- 
tenance of a system of hospitals in order 
to secure and provide’ medical and surgi- 
cal services for the officers and employes 
of it and its affiliated companies, and at 
that time and at sundry later times be- 
come seized and possessed as such Trus- 
tee of certain property, real and per- 
sonal, and 

Whereas, on the first day of June, 1891, 
the undersigned St. Louis Southwestern 
Railway Company, hereinafter desig- 
nated as the Trustee, succeeded to all 
the rights, title, interest, duties, and 
obligations of the said St. Louis, Arkan- 
sas & Texas Railway Company as such 
Trustee, and thereby succeeded to and 
became seized of the aforesaid Trust 
property, both real and personal, and 
from time to time thereafter has re- 
ceived and become seized of other prop- 

| erty, real and personal, including moneys 
and deductions from wages of officers 
and employes of it and its affiliated com- 
panies, as such Trustee, and 

Whereas, the said St. Louis South- 
western Railway Company has from time 
to time advanced and loaned funds and 
moneys to the Trust Estate for the pur- 
pose of providing larger or better build- 
ings, appliances and instruments, as well 
as for the payment of the operating ex- 
penses of furnishing such medical and 
surgical service in excess of receipts 
therefor, which loans and advances now 
total $93,716.63, and 

Whereas, it is desired that the scope, 
purposes and conditions of said Trust, 
as the same has heretofore existed and 
shall continue to exist, be expressly de- 
fined and declared, 

Now, therefore, the undersigned St. 
Louis Southwestern Railway Company 
does hereby declare that it does and its 
successors and assigns shall hold the 
following described property, real and 
personal, to-wit: 

Description of real estate—Item 2. 
Also all personal property of every sort 
and kind purchased with the funds of 
gaid trust estate or the advances or loans 
to such trust estate, all of which is more 
particularly shown in the itemized in- 
ventory of such personal property hereto 
atached and made a part hereof. 

Item 3. All property real or personal, 
which it may hereafter receive or ac- 
quire by gift, donation, purchase, pledge, 
mortgage, or by or in any other manner 
whatsoever, for the purposes therof. 

Item 4. All moneys which it shall re- 
ceive as assessments, contributions, or 
deductions from the beneficiaries, here- 
inafter described, or in payment for 
medical, surgical or hospital service of 
the trust estate furnished any other per- 
son whatsoever. 

Item 5. The property, real and per- 
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surgical or hospital service to the bene- 
ficiaries, nor for the purpose of paying 
any deficit, loan, advance or debt in- 
curred therefor, so long as the trust con- 
tinues. 

1.2. In each calendar year, assess and 
collect from beneficiaries by deduction 
from wages or otherwise, but in monthly 
installments, sums to constitute the trust 
fund, and sufficient to pay all current, 
running, operating and maintenance ex- 
penses of furnishing medical, surgical 


advances to the trust fund on acount of 


deficits therein and also for additions | 


and betterments to the trust estate, or 
interest on loans therefor, provided, the 
trustee will not expend for additions and 
betterments to the trust estate out of 
the trust fund an amount in excess of 
$10,000 in any one year, except by and 
with the consent of the General Board of 
Employes’ Representatives. 


1.3. Manage and control the trust 
estate, and manage, control and expend 
the trust fund in a manner which in its 
opinion will best accomplish the purposes 
of the trust, and to this end and at the 
expense of the trust fund employ the 
chief surgeon to purchase such materials 
and supplies as it shall deem proper and 
necessary, provided, that all contracts or 
agreements involving an expenditure of 
$500 or more will be in writing, and 
permanently kept in records and archives 
specially set apart for books and papers 
relating to the trust. 

1.4. From and after the date hereof, 
pay or cause to be paid into the trust 
fund the sum of $3.31 per day for each 
day’s treatment, medical and surgical, in 
the hospital, of any person other than a 


| beneficiary hereunder, injured in the bet- 


| 
| 
| 


sonal, described in items 1, 2 and 3 here- | 


inafter jointly and collectively desig- 
nated “The Trust Estate,” the moneys in 
Items 4, unless or until they shall be ex- 
pended for property, real or personal, in 
improvement, addition or betterment of 
the trust estate, are hereinafter desig- 
nated “The Trust Fund.” 

In trust for the use and benefit of the 
beneficiaries hereinafter described, for 
the following purposes and upon the fol- 
lowing terms and conditions: 


Provides for Upkeep 
Of Institution 


1. Management—The trustee will and 
its successors and assigns shall: 1.1. 
Manage, control, convey, sell, mortgage 
or pledge the trust estate, and with the 
proceeds thereof buy, acquire, lease or 
rent real or personal property (which 
shall thereby become a part of the trust 
estate) for the purpose of adding to, 
bettering or improving the trust estate 
or the service to be rendered the bene- 
ficiaries herein, and as provided in Code 
of Rules and Regulations, provided, that 
neither the trust estate nor the proceeds 
of the sale, conveyance, mortgage 
pledge of all or any part thereof shall 
ever be used to pay the ordinary and 
current running, operating or 
« Nance expenses of furnishing medical, 
‘ 


or | 





; have 


mainte- | 


terment, operation or maintenance of the 
railroad of the trustee or any company of 
described in Section 2 hereof, and also pay 
or cause to be paid into the trust fund the 
sum of $2 for each physical examination 
of an employe or an applicant for em- 
ployment, made at the request of the 
trustee at the expense of the trust fund. 

1.5 Charge, collect and pay into the 
trust fund such fees as are customarily 
charged by other similar institutions 
for the use of any of the hospital appli- 
ances, treatment or services by persons 
other than the beneficiaries or those de- 
scribed in Section 1.4 preceding, pro- 
vided, that in lieu of such charges it 
may from time to time enter into re- 
ciprocal arrangements and _ contracts 
with other institutions or railroads for 
the exchange of hospital service. 


Beneficiaries of Service 
Are Named 


_1.6 From time to time promulgate and 
distribute among the beneficiaries a code 
of rules and regulations governing the 
extent, manner and conditions under 
which the hospital, medical and surgi- 
cal service shall be afforded to the bene- 
ficiaries, provided, no amendment shall 
be incorporated in such code inconsistent 
with or in violation of any provisions of 
this declaration. 


1.7 Keep full and proper books, ac- 
counts, vouchers, payrolls and all other 
papers, documents and records necessary 
or proper to show all receipts and dis- 
bursements of the trust fund and the 
trust estate and within 60 days after 
the close of each calendar year render 
a full annual report of all its transac- 
tions herein, furnishing a copy thereof 
to the General Board of Employes’ Rep- 
resentatives described in Section 3.2, and 
the inspector described in Section 3.3, as 
well as to any beneficiary who shall re- 
quest the same. 

2. Beneficiaries—Any bona fide officer 
or employe (including employes’ on 
agreed leave of absence) of the St. Louis 
Southwestern Railway Company of 
Texas, the Valley Terminal Railway, the 
Gray’s Point Terminal Railway Com- 
pany, the Paragould Southeastern Rail- 
way, the Central 
Railway Company, Pine Bluff, Arkansas 
River Railway, Shreveport Bridge and 
Terminal Company, Dallas Terminal 
Railway & Union Depot Company, 
Stephenville North & South Texas Rail- 
way and anyother railway company 
now or hereafter similarly affiliated with 
the trustee, shall be entitled to become 
and continue a beneficiary hereunder, so 
long as he or she remains in such em- 
ployment and contributes to the trust 
fund as provided in the code of rules 
and regulations, provided, that nothing 
herein shall limit the right of the trus- 
tee to extend the trust so that the 
same will embrace as beneficiaries the 
families of all employes of the compa- 
nies, upon such_terms and conditions as 
to it may seem fair and just. 

3. Visitation—The right of visitation 
is possessed under the following terms 
and conditions by the following persons 
and organizations: 

3.1 Every beneficiary shall have the 
right at all reasonable times to inspect 
the accounts and records of the trust. 

3.2 There shall be a General Board of 
Employes’ Representatives, consisting of 


| the General Chairman of the Brother- 
| hood of Locomotive Firemen and Engine- 


men, Brotherhood of Engineers, Order 
of Railroad Conductors, Brotherhood of 
Locomotive Railroad Trainmen, Order of 
Railroad Telegraphers, Brotherhood 


United Brotherhood of Maintenance of 
Way Employes and Railway Shop 
Laborers and one representative from 
the Shop Employes and one 


Such board shall have 


ygar to examine the books, accounts and 
records of the trust, and at ail times 
the right to make recommenda- 
tions for the betterment of the service. 
A majority o* said 


\ 


| ing to the Trust Estate or the 





Arkansas & Eastern | 


of | 
| Railway and Steamship Clerks, Freight 


|; was promulgated. 
| Handlers, Express and Station Employes, 


| assessments will remain 
represen- | 
tative from the Supervisory Forces, and | 
one officer, the latter to be appointed | 
| by the trustee. 
the right not oftener than twice in each | 








board shall consti- | 
: | 
tute a quorum for the transaction of 
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Railway Employes. 
uted, Held Not Tax Exempt 


Suit Is Dismissed 
By District Court 


Judgment Is Entered Against 
St. Louis Southwestern Rail- 
way Company. 


business, but all actions of said board 


; | shall be taken only when authorized by 
or hospital services, as well as loans or | 


a majority vote of all members of said 
board. 


Limitations of Trust 
Fund Are Cited 


3.3 An inspector, from time to time 
selected by the General Board of Em- 
ployers’ Representatives, will be em- 
ployed by the Trustee at the expense of 
the Trust Fund, at a salary to be fixed 
in the Code of Rules and Regulations, 
and hold such office until removed, as he 
may be by the General Board of Em- 
ployes’ Representatives. 

3.4 The Inspector will have access to 
all records of whatever nature pertain- 
Trust 
Fund, to the hospital buildings or any 


| part thereof, furnishings, supplies, bills 


and accounts. All contracts required to 
be in writing will be submitted to him 
for his comment or recSmmendation prior 


| to their execution by the Trustee, unless 


submission is waived by the Inspector. 
He will make a quarterly report of his 
work to the Trustee and to the General 
Board of Employes’ Representatives, in- 
cluding in such reports recommendations 
for the betterment of the service. * The 
Trustee will furnish him annual trans- 
portation over its owned and affiliated 
lines. 

3.5 Any change or amendment to the 
Code of Rules and Regulations may be 
made by the Trustee by and with the ad- 
vice and consent of the General Board 
of Employes’ Representatives, provided, 
that Section 1 of said Code of Rules and 
Regulations may be changed or amended 
by the Trustee without such consent. 

3.6 The President of the Trustee shall 
from time to time advise the General 
Boai«t of Employes’ Representatives and 
the Inspectcr in writing of the officer or 
officers of the Trustee who will represent 
it in matters tertaining to the Trust. 

4. Limitations—The Trust declared 
herein is made subject to the following 
limitations: 

4.1 The Trustee will be entitled to no 
compensation for its services herein, and 
so long es the Trust continues will have 
ro right to interest upon any loans or 
advances io the Trust Estate or the 
Trust Fund, nor be entitled to subject 
the Trust Estate to the payment of such 
loans or advances, but all such loans or 
advances will be repaid out of ary svur- 
pits in the Trust Fund from time to 
time. 

4.2 The Trustee shall be liable for any 
fraud on its part in the administration 
of the ‘Trust Fund and the Trusi Fund 
and tae Trust Estate, but neither the 
Trustee, the Trust Estate nor the Trust 
Fund shal: be liable to any person upon 
account of its selection of any officer, 
agent or employe to administer the Trust, 
nor of any building, instrument or ap- 
pliance of the Trust Estate, nor on ac- 
count of any failure of any beneficiary 
to receive medical, surgical or hospital 
service to which he is entitled under this 
agreement, nor shall such Trustee, Trust 
Estate or Trust Fund be held liable for 
the negligence, fraud, default or wrong- 
ful act of any officer, agent or employe 
of the Trust, or for the failure, defect 
or act of any appliance, building, instru- 
ment, medicine or service furnished by 
the Trust. 


Employe’s Organizations 


Accepted Agreement 

4.3 The Trust will continue so long as 
the railroads of the companies mentioned 
in Section 2 shall be maintained, but 
upon the sale or transfer of the railroad 
of the Trustee, the purchaser or trans- 
feree, natural or artificial thereof, shall 
thereupon succeed the St. Louis South- 
western Railway Company as Trustee 
hereunder. 

4.4 The certificate in writing of the 
Trustee as to the existence or nonexist- 
ence of any fact, condition or purpose 
herein mentioned, will always be conclu- 
sive evidence in favor of all persons deal- 
ing in good faith with the Trustee and 
relying thereon.” 

The declaration of trust was signed in 
the name of the Trustee by Daniel Up- 
thegrove, President. 

It was accepted in writing by the fol- 
lowing organizations of employes by 
their respective officers: 

The Brotherhood of Locomotive Fire- 
man and Enginemen, The Brotherhood 
of Locomotive Engineers, Order of Rail- 
road Conductors, The Brotherhood of 
Railroad Trainmen, Order of Railroad 
Telegraphers, Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, 
and Express and Station Employes, The 
United Brotherhood of Maintenance of 
Way Employes and Railway’ Shop 
Laborers. 

It was also accepted by G. E. Fitz- 
gerald representing the shop employes 
and H. C. Gross, representing the Super- 
visory Forces. 

A Code of Rules and Regulations 
Section first there- 
of, provided for assessments as _ fol- 
lows: . 

“The following schedule of monthly 
in force until 
further notice: 

(a) On monthly wages earned at rate 
of under $50,00, a deduction of fifty 


| (50) cents shall be made. 


(b) On monthly wages earned at rate 
of $50.000 and under $100.00, a deduc- 
tion of 75 (75) cents shall be made. 

(c) On monthly wages of $100.00 and 
under $200.00, a deduction of one dol- 
lar ($1.00) shall be made. 

(d) On monthly wages at 


hate of 
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Principles Involved in Latest Decisions 
Of All United States Courts. 
YLLABI are printed so that they can be cut out and pasted on Standard 


Library-Index and File Cards, approximately 3 by 5 inches, usually em- 
ployed in libraries and filed for reference. 


BANKRUPTCY: Offenses against Bankrupt Laws. 

(CIRCUMSTANTIAL evidence that property has been concealed is good to sup- 
port referee’s order to turn over property, when the facts and circumstances 

proved are consistent with no other theory than that the bankrupt either has the 

merchandise or money, or that he has disposed of it in such a way that he can 

recover it back and account for it to the trustee.—In re Sam Lafer, Bankrupt (Dis- 

trict Court, District of Minnesota.)—Index Page 2868, Col. 5. 


CRIMINAL LAW: Instructions to Jury: Evidence of Previous Conviction. 
[NSTRUCTIONS to jury, permitting consideration of previous convictions, in con- 
nection with all the other evidence, in deciding whether defendant is guilty of 
xrime for which he is on trial, held to constitute reversible error.—Filiatreau and 
Sorbett v. U. S. A., Appeal (Circuit Court of Appeals, 6th Circuit.)—Index Page 


2868, Col. 3. 


PROHIBITION: Sale Distinguished From Contract To Sell. 


HERE informer called at residence of defendant F and asked fo 


whisky, and 


F sent defendant C to fetch whisky from another locality, and When C later 


jrove up in front of F’s barn in F’s automobile, he said to informer, “Here it is,’ 


and before any delivery of whisky was in fact made to informer, prohibition officers 
placed C under arrest and later apprehended F, held there was no such unconditional 
appropriation of liquor to a contract of sale as would pass title from seller to buyer, 
thus distinguishing contract to sell from actual sale——Filiatreau and Corbett v. 
U. S. A., Appeal (Circuit Court of Appeals, 6th Circuit.)—Index Page 2868, Col. 3. 


INDIANS: Treaties With Tribes: Injunction: Irrigation. 

WHERE grantee of land from Indian in Indian reservation, with water rights, 
failed to pay water charges incident to irrigation project perfected by Govern- 

ment for its Indian wards, and water was cut off, and he then diverted water from 

creek supplied by irrigration project, permanent injunction allowed.—United States 

v. George W. Parkins, Equity (District Court, District of Wyoming.)—Index Page 


2868, Col. 1. 


INSURANCE: Guaranty and Indemnity: Notice of Loss to Surety. 
N action upon surety bond in favor of bank to insure against pecuniary loss oc- 
casioned by larceny on part of bank’s vice president and manager, where it 
appeared insurer cooperated in investigations and made no objection, until answer 
filed, because of failure to receive notice, held insurer waived notice.—Lescher, 
Receiver of Miners State Bank of Sand Coulee v. American Surety Co. of New York 
(District Court, District of Montana.)—Index Page 2865, Col..5. 





PROHIBITION: Sale and Possession in Same Transaction Constituting Two Of- 


fenses. 


HERE upon verdict of guilty upon count 2 for selling liquor and count 3 for 

possessing liquor, defendant was sentenced only on count 2 “probably upon 
hypothesis that an illegal sale necessary included illegal possession of the liquor 
sold, and that defendant could not be sentenced for both sale and possession of the 
same liquor,” judgment reversed and cause remanded with instructions to resentence 
on verdict of guilty on count 3.—Filiatreau and Corbett v. U.S. A., Appeal (Circuit 
Court of Appeals, 6th Circuit.)—Index Page 2868, Col. 3. 


Patents and Trade Marks 


TRADE MARKS: Cancellation: Rehearing: Remedies. 
PETITION for rehearing upon appeal from decision refusing cancellation of regis- 


tration of 


ark “C-Hoc-O” for carbonated beverages, on ground of dissimilarity 


to “Choco-Sip,” denied; petitioner’s remedy should be by appeal.—F. Hoffman & 
Sons, Inc. v. H. B. Hunter Co., Inc. (Decision, Com’r of Patents.)—Index Page 2869, 


Col. 1. 


PATENTS: Issued: Patentability: Departure From Accepted Principle In An Art. 


ATENT No. 1602947, issued to Schroeder, October 12, 1926, for improvement in 

frames for dynamo-electric machines. 
define patentable subject matter in substitution of concrete for iron in stator frame, 
for, where an art has grown up along a certain line and those skilled therein have 
adopted a principle as if it were necessary, one who has initiative and audacity to 
depart from that principle has done something not obvious and ordinarily is entitled 
to patent, especially where result reduces losses in efficiency due to eddy currents 


and hysteresis. 


core merely supported on concrete, admittedly old. 


Claims one to eight, inclusive, held to 


Claims 9 to 13, inclusive, rejected as so broad as to cover stator 


Claims 14 and 15, allowed.— 


Schroeder, Guilio, Appeal (Board of Examiners, Patent Office.)\—Index Page 2869, 


Col. 5. 


PATENTS: Attorney and Client: Contingent Fees. 
\EE “Attorney and Client.”—Waugh v. Q. & C. Co. (Circuit Court of Appeals, 7th 


Circuit.) —Index Page 2865, Col. 2. 


$200.00 and over, a deduction of one { this case. 


dollar and twenty-five ($1.25) cents 


shall be made. 


Provides for Employes 


Leaving Service 

Under the head of Leaving Service 
the Code of Rules and Regulations pro- 
vides: 

“Section 291 inasmuch as contribu- 
tors are entitled to all the benefits of 
the hospital trust, so long as they re- 
main in the service of the Railroad Com- 
pany, there will be nothing returned 
when leaving the service, of the pay- 
ments made into the fund. 

“Section 30. Employes who leave the 
service of the Railroad Company, or the 
Hospital Trust, voluntarily, or who are 
discharged, shall not be entitled to any 
benefits beyond the date of their voun- 
tary or involuntary retirement; but will, 
upon making application therefor to the 
chief surgeon, on the date their em- 
ployment terminates, be given treat- 
ment for disabilities incurred while so 
employed, and such treatment will be 
continued until they are discharged by 
the surgeons of the trust. 

“Section 31. A member leaving the 
service, and reemployed during the same 
month, shall not be required to make 
more than one payment for that month.” 

The Code of Rules and Regulations 
was signed by the Trustee in the same 
way in which the Declaration of Trust 
was signed and was approved by the 
same organizations of employes. 

No profit is made by anyone through 
the operation of the hospital. 

To constitute a public charity the trust 
must be for the benefit of an indefinite 
class of persons. McDonald v. Shaw, 
81 Ark. 235, 242; Hot Springs School 
District v. Sisters of Mercy, 84 Ark. 497; 
Fordyce v. Woman’s Christian National 
Library Association, 79 Ark. 550. 

The Declaration of Trust in this case 
limits the use of the hospital to the em- 
ployes of the St. Louis Southwestern 
Railway Co. and its affiliated lines, and 
the families of such employes and the 
employes of some other railroads. The 
class of persons who may thus obtain the 
benefit of the hospital is a definite class. 


Asked to Determine 
Degree of Liability 

In the case 6f Arkansas Midland Rail- 
road Co. v. Pearson, 98 Ark. 399, the Su- 
preme Court was called upon to deter- 
mine the degree of liability the railroad 
company incurred for the negligent act 
of a physician employed by it under an 
arrangement similar to the arrangement 
provided bv the Declaration of Trust in 


> 


With reference to the hos- 
pital involved in that case, the court said: 
“It could not be said to be conducted 
as a charity, for only those employes 
who had contributed the fees deducted 
from their wages for its maintenance 
were entitled to enter there for treat- 
ment, and all the physicians and em- 
ployes required to maintain and operate 
it were paid from such fund. Nor can it 
be said to have been administered by 
the railroad company out of pure philan- 
thropy, since it may have had some bene- 
fit therefrom in decrease of amount of 
damages for injuries caused in the oper- 
ation of the road, and the better and more 
efticient service to the company by its 
employes because of its maintenance.” 

Counsel for the plaintiff insists that 
the foregoing quotation is a dictum and 
not required for the decision of the ques- 
tion involved in that case. 

In that connection it is interesting to 
note the contention of counsel in that 
case as it appears on page 407 of the 
volume quoted from. That contention 
is set out as follows: 

“Appellant does not contend that a 
hospital maintained partly by contribu- 
tions from omployes and partly by the 
company, and not for profit of the com- 
pany, is a charitable institution, as is 
held by some courts, but it is contended 
that when the hospital, though main- 
tained out of contributions or deductions 
from the wages of employes, is not a 
source of profit to the company, and an 
employe out of whose wages contribu- 
tions have been made toward the main- 
tenance of the hospital is injured, and is 
sent to the hospital for treatment, the 
company is liable only to the extent of 
being required to exercise ordinary and 
reasonable care to select competent 
physicians to care for and treat such 
cases.” 


“Purely Public Charity” 
Phrase Considered 

It thus appears that the court was 
invited by counsel for the railway to 
find what counsel in this case say is a 
dictum. 

The rule of an indefinite class of per- 
sons was departed from by the Supreme 
Court of Kentucky in the case of 
Widows’ and Orphans’ Home of Odd Fel- 
lows of Kentucky v. Commonwealth, 103 
S. W. 354. In that case the court was 
considering the phrase “purely public 
charity” im the Constitution of Kentucky. 
The court said: 

“It is earnestly insisted that, in the 
phrase under consideration, the word 
purely’ qualifies and limits the word 
‘public.’ and that no charity is to be con- 
sidered ‘purely public’ in which the gen- 
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Benefits 


Asks Ruling on Plea 
Of Nolo Contendere 


Men Sentenced to Prison After 
Resort to It Appeal to 
Supreme Court. 


Whether or not after receiving a plea 
of nolo contendere a United States Court 
may impose a prison sentence will be 
determined by the Supreme Court of 
the United States in the case of C. A. 
Hudson and R. R. Brogan, petitioners, v. 
The United States of America, No. 307. 
The case is on writ of certiorari to the 
United States Circuit Court of Appeals 
for the Third Circuit. B. B. McGinnis 
and Frank P. Paterson submitted briefs 
for the petitioners, and William D. 
Mitchell and Charles Bunn appeared for 
the United States. 


The petitioners were indicted for using 
the mails to defraud, a crime punishable 
by fine or imprisonment or both. They 
entered pleas of nolo contendere, which 
were accepted. The court thereafter sen- 
tenced them to one year in prison. The 
Circuit Court affirmed the court’s action. 

The petitioners contend that a Federal 
Court is without power to accept a plea 
of nolo contendere if the statute involved 
requires imprisonment, but that the plea 
may be accepted where the statute in- 
volved provides for a penalty of fine or 
imprisonment, and that in such cases, 
where a plea of nolo contendere is ac- 
cepted, a Federal Court is without power 
to impose any penalty of imprisonment. 

The United States contends that the 
plea of nolo contendere is not pleadable 
of right, but only by permission of court. 
It is probably not proper to accept it 
where the punishment is capital. With 
these exceptions it is the same thing, 
so far as proceedings on the indictment 
are concerned, as the ordinary plea of 
guilty. The only further difference be- 
tween the pleas is that following a plea 
of guilty the defendant cannot deny the 
facts charged when later sued by a pri- 
vate individual, while following nolo con- 
tendere he can. Any sentence (except 
death) prescribed for the crime charged 
may be imposed equally on either plea: 


eral public is not permitted, at least in 
theory, to participate; that a charity 
which is limited by the terms of its or- 
ganization or endowment to one class or 
sect of the community is a private 
charity, and therefore not exempt from 
taxation. In this view we cannot con- 
cur. Not only is it opposed to the mean- 
ing of the phrase as interpreted by our 
own opinions above cited, but it is op- 
posed to the manifest spirit and inten- 
tion of the Constitution itself. No one 
will dispute that it is the duty of the 
States to support and educate its desti- 
tute orphan children. This is incumbent 
upon the State, not only because of the 
duty owed the children, to rear and edu- 
cate them into useful men and women, 
but because of the duty owed to the pub- 
lic at large that they shall not be al- 
lowed to degenerate by neglect into 
criminals, and thus become a menace to 
the peace and safety of the community, 
and an enduring burden upon the pub- 
lie anxiety and treasury. This being 
true, how must this public duty be per- 
formed? Manifestly, either by an invol- 
untary system of taxation upon the prop- 
erty of all the citizens in the State or 
the taxing district wherein the charity 
is to be maintained, or by the voluntary 
contributions of the charitable portion 
of the community, an example of which 
is afforded in the institution under dis- 
cussion. Now, it is obvious that every 
dollar contributed by individuals, intelli- 
gently expended in maintaining such in- 
stitutions as we are now ocntemplating, 
is a dollar saved to the general public, 
who would otherwise be forced to raise 
it by involuntary taxation. This being 
true, it is clearly to the interest of the 
State to foster and encourage voluntary 
contributions to be used in bearing the 
public burdens. Every dollar so raised 
is a gift to the State, for it discharges 
a debt due from it to the needs of its 
destitute children.” 


Former Decision Is 


Overruled 

The Supreme Court of Kentucky, in 
the same opinion, expressly overruled a 
former decision of that court in the case 
of Widows’ and Orphans’ Home of Odd 
Fellows v. Bosworth, 112 Ky. 200. 

The rule thus adopted by the Supreme 
Court of Kentucky is that a trust is a 
public charity which in its operation re- 
lieves the State from the performance 
of some duty which involves a pecuniary 
charge. 

Tested by this rule the hospital in this 
case is not a public charity because it 
does not appear that in its operation it 
performs any duty which will relieve the 
public or the State from any pecuniary 
charge which otherwise would fall upon 
the public or the State. 

For aught that appears from the tes- 
timony every beneficiary entitled to the 
service provided for by the Declaration 
of Trust would be amply able to provide 
the service for himself. Moreover by 
paragraph 1.2 under the head of “Man- 
agement” the Trustee was directed tu 
“assess and collect from beneficiaries by 
deduction from wages or otherwise, but 
in monthly installments, sums to consti- 
tute the Trust Fund and sufficient to pay 
all current, running, operating and main- 
tenance expenses of furnishing medical, 
surgical or hospital services, as well as 
loans or advances to the Trust Fund on 
account of deficits therein and also for 
additions and betterments to the Trust ° 
Estate, or interest on loans therefor.” 

From the application of either rule the 
property of plaintiff does not come within 
the terms of the constitutional exemption 
as to taxation. It is not a public char- 
ity within the meaning of the constitu- 
tional exemption invoked. 

Therefore, the bill will be dismissed 
and a judgment will be entered for the 
defendants for the amount of taxes 
shown by the testimony to be due. 

Frank A. Youmans, 

Judge. 
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Navy and 


Marine Corps Orders 


Pay Vouchers Ready 
For Postal Workers 
Hired for Holidays 


Postmasters Told to File 


Requisitions for Supplies 
to Cover Temporary 
Employes. 


Charles F. Trotter, Acting First As- 
sistant Postmaster General, has just an- 
nounced in a memorandum to postmas- 
ters that extra quarterly pay vouchers 
for the extra substitute clerks and car- 
riers employed during the holiday period 
have been prepared. 

Postmasters should make requisitions 
on orwabout November 20 to the Fourth 
Assistant, Division of Equipment and 
Supplies, for a supply of the vouchers, 
Mr. Trotter said. 

The full text of Mr. 
nouncement follows: 

Extra detached quarterly pay vouch- 
ers for the extra substitute clerks and 
carriers employed during the holiday 
period have been prepared. Postmasters 
should make requisitions on or about 
November 20, to the Fourth Assistant, 
Division of Equipment and Supplies, for 
a sufficient supply of these extra quar- 
terly pay vouchers to cover the tem- 
porary substitutes employed during the 
holiday period. 

At offices where salary payments are 
made by check, the substitute clerk 
voucher is “Form 1592-C Voucher” and 

: : “un 502 
substitute carrier 1S Form 1593-C 
Voucher.” 

At all other first 
offices the substitute 
“Form 1592 Voucher,” 
tute carrier is “Form 


Data on Rural Mail 
To Be Given Yearly 


Trotter’s an- 


and second-class 
clerk voucher 
and the substi- 
1593 Voucher.” 


is 


Postmaster General Approves 


Change From Rule for Semi- 
Annual Tabulations. ~ 


Postmaster General New has approved 
order No. 4786 amending the postal laws 
and regulations, so as to provide a new 
method for the collection of data con- 
cerning the number of pieces of mail 
delivered and collected on every rural 
mail route in the country. 

It was stated orally at the office of 
H. H. Billany, Fourth Assistant Postmas- 
ter General, that hereafter carriers on 
the «reutes will make their count once 
every year and that their records will 
ve § direct to the department it 
Washington. Heretofere — the carrier 
made their count twice a year and sent 
their records to the nearest post office. 
With this statistical information in the 
hands of Mr. Billany, it was explained, 
rural mail officers will be kept in closer 
touch with the carriers. It was also 
declared the “lata will enable Mr. Bil- 
lany’s office to determine where changes 
are advisable improve- the service. 
The information, it was also said, will 
be helpful in locating the and 
nonactive routes, and the carriers will 
benefit since they will be relieved of 15 
additional days of recording the informa- 
tion. 

The full text of the order follows: 

Order No. 4786. 

Paragraph 1 of Section 790, Postal 
Laws and Regulations. 1924, is amended 
so as to read as follows, and Paragraph 
2 is rescinded: 

“During the first 15 days in the month 
of May of each year a count shall be 
kept and record made on Form 4240, in 
duplicate, of the number of pieces of 
mail delivered and collected on every 
rural route on which the service is daily 
except Sunday; ecount shall be kept 
of number and weight of lock 
pouches carried to intermediate 
offices and the weight of mails carried 
for delivery to carriers on loop routes, 
and of the number of pouches and weight 
of mails received from _ intermediate 
offices and the carriers on loop routes; 
and of the value of stamps canceled on 
mail collected, and the value of stamps, 
stamped paper, etc., sold by carriers. 
One copy of the report shall be promptly 
forwarded to the Fourth Assistant Post- 
master General, Division of Rural Mails; 
the other shall be retained in the files 
of the post office. On all tri-weekly 
routes the number of pieces of mail de- 
livered and collected shall be counted 
each schedule day. Appropriate entries 
shall be made on Form 4240, and the 
record retained in the files of the post 
office.” 


sent 


19 


active 


also ¢ 
the 


post 


Mails Are Barred to Dane 
For Operating of Lottery 


Horace J. Donnelly, solicitor for the 
Post Office Department, has just an- 
nounced that Holger Sohrbeck, Post Box 
518, Morrebrogade, Copenhagen, N., 
Denmark, has been denied the use of 
the mails for conducting a lottery in 
violation of American postal laws. It 
was stated orally at the solicitor’s office 
that Sohrbeck claimed to be an agent of 
the Danish government, which approved 
the lottery. 

The text of the 
ment follows: 

Gn October 18, 1926, a fraud order was 
issued against Holger Sohrbeck, Post 
Box 518, Norrebrogade, Copenhagen N., 
Denmark. 

Ail mail addressed to the said party 
should be returned to senders stamped 
“Fraudulent: Mail to this address re- 
turned by order of Postmaster General”; 
and no money orders in favor of the said\ 
concerns and parties should be issued, 
‘ort ifiad or paid, 


solicitor’s announce- 


(eee 
INDEX 


i Gen. 330; 45 MS. Comp. Gen. 609. 


| fective October 15, 1926. 
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Federal Personnel 


Order of President 
Declared to Benefit 
Federal Employes 


Daily Decisions 
of the 
Accounting Office 


The Comptroller General of the 
United States, as head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary thereforg in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 


A-13885—Army pay — Quartermaster | 
Officers’ Training Camp. Where an en- 
listed man is detailed for duty at a 
quartermaster officers’ training camp 
with a view to being commissioned in 
the staff corps of the Army, he is not 
entitled to pay at $100 per month un- 
der the appropriation act of June 15, 
1917, 40 Stat. 188, such pay being limited 
to enlisted men in training for commis- 
sions inj the line of the Army. 3 Comp. 
Gen. 336; Craig vy. United States, Ct. Cls. 
Decision of February 15, 1926. 

A-13313. Rental allowance—Navy— 
Nurses. Where nurses of the Navy, at- 
tached to a permanent station and in 
occupancy of public quarters, are or- 
dered to temporary duty away from their 
permanent stations or are granted leave 
of absence without termination of their 
assignment of public quarters, as pro 
vided in Article 1819 (4) of Navy Reg- 
ulations, they are not entitled to rental 
allowance, notwithstanding the fact that 
they did not occupy their quarters at 
their permanent stations or that said 
quarters were occupied by others during | 
such temporary duty or while on such { 
authorized leave of absence. 

A-15905. Claims—Set-off—Retirement 
deductions. The amount due a claimant 
from the United States on account of re- 
tirement deductions is set off against the 
amount due the United States from him 
on account of indemnities paid for losses | 


Civil Service Commission Ex- 
plains Provisions as Pro- 
tecting Those Doing Du- 

ties Above Ratings. 


The Civil Service Commission, in an 
oral statement just given to clarify the 
provisions of an Executive Order signed 
by President Coolidge on October 18, ex- 
plained that the order is to benefit Fed- 
eral employes in particular grades under 
civil service ratings who have been per- 
forming higher duties than those allotted 
under such ratings, or who have been re- 
ceiving higher compensation than is al- 
lowed under their ratings. 

This situation, it was said, resulted 
from allocation of positions umder the 
classification act of 1923, which rates 
positions according to the duties per- 
formed rather than by the grades of 
employes performing them. 

Order Protects Employes. 

To protect such employes as_ were 
satisfactorily performing higher duties 
than called for by the civil serwice rat- 
ings, the President, on June 19, 1924, 
i signed the following Executive Order: 

“The provisions of the acts of June 22, 
1906, and October 6, 1917, which require 
an employe to have served for a term of 
three years im an executive or inde- 
pendent establishment at Washington, D. 

C., before transfer to another depart- 
| ment or establishment, having been re- 

pealed by the Clasification Act of March 

, 1923, the similar proviso in the civil 
i service rules gOverning transfer is here- 
by revoked. 

“Employes will be permitted to remain 
from registered letters for which claim- in the positions to which they have been 
The amount } allocated in accordance with the Classi- 
| fication Act of 1923 and receive the con- 

pensation attaching to such allocations, 

although contrary to existing provisions 
of the civil service rules, but shall not 
thereby be given any different status for 
promotion or transfer than they had ac- 
quired under the civil service rules prior 
to such allocation.” 

Instructions Are Modified. 

It was explained that this order acted 
to prohibit the return to such positions, 
or transfer to higher duties in such 
grades, of .the employes filling them 
should they have been later demoted or 
transferred to duties carrying lower com- 
pensation. 

The Executive Order of October 18, 
amending the former order, allows the 
Civil Service Commission discretion to 
return such employes to higher duties 
and compensation after'a separation or 
demotion which was not effected because 
of fault or delinquency on the part of 
such employes- 


Examimations Called 
For Policeewomen 


ant was found responsible. 
set off will be paid to the Treasurer of 
the United States to reduce the indebted- 
ness. 

A-12821 (S). Army 
rating. An enlisted man of the sixth 
grade made a specialist after July 1, 
1922, is entitled only to the specialist pay 
fixed by the act of June 19, 1922, 42 Stat. 
629, notwithstanding he may be entitled 
to and receives pay proper under prior 
laws by virtue of saving clause contained 
in section 16 of the act of June 10, 1922, 
14 MS. Comp. Gen. 919; 28 MS. Comp. 


pag—Specialist 


Two Postal Stations 
Opened, Four Closed 


Fourth-Class Offices Established 
at Lake Pleasant, Ariz., and 
Cady, S. D. 


The Post Office Department has just 
announced the establishment of fourth- 
class post offices at Lake Pleasant, Ariz., 
and Cady, S. Dak., and the discontinu- 
ance of similar offices at Focus, Lodore 
and Foothills, Colo., and Naylor, Tex. 

The full text of the department’s an- 
nouncement follows: 

Established—Fourth Class. 

Arizona—-05145, Lake Pleasant (4581), 
Maricopa County, special from Marinette. 
Marinette, 20 miles southeast. Mari- | 


Applications for Positioms in 


Washington, D. C., to Be 
Filed by Noy. 27. 


The Civil Service Commission has just 
issued an announcement of a nopen con- 
petitive examination for policewomen in 
the Metropolitan Police Department of 
Washington, D. C., to be held at a num- 
ber of places. including the principal 
cities of each state, listed on the an- 
nouncement. Applications must be sub- 
mitted on or before November 27. 1926, 

Women are eligible between the ages 
of 25 and 35 who can qualify under cer- 
tain other requirements having to do 
with training and experience amd physi- 
cal measurements and condition. 

The paragraph regarding applications 
is quoted, as follows: 

Applicants should at once apply for 
Form 2415, stating the title of the exami- 
nation desired, to the U, S. Civil Service 
Commission, Washington, D. C., or to the 
Secretary of the Civil Service Board at 
any other place at which this examina- 
tion is to be held. Applications should 
be properly executed, including the medi- 
cal certificate. but excluding the county 
officer’s certificate, and must be filed with 
the Civil Service Commission, Washing- 
ton, D. C.. on Or before the date indi- 
cated above. 


nette (postmaster’s present address). 
Effective Cetober 15, 1926. 

South Dakota—29766. Cady (3362), 
Todd County, special supply from 
Valentine. Hidden Timber, 12 miles 
north; _Keyapaha, 12'2 miles east. Ef- 


Class. 
Focus, Custer County, rural 
Westcliffe. Eiffective Octo- 
Mail to Westcliffe. 
Foothills, Pueblo County, 
65286. The order appearing in Bulletin 
No. 14210. discontinuing this office, 
hereby modified to become effective No- 
530 Instead of Cetober 30, 1926. 
65142. Effec- 
Mail to Sun- 


Discontinued—Fourth 
Colorado 
route No. 1, 
ber 30, 1926. 
(Modified ). 


is 


vember 
Lodore, Moffat County, 
tive November 15, 1926. 
beam. 
Texas—Naylor, Donley County, 50147. 
Effective November 15, 1926. Mail to 
Clarendon (not money-order office). 


Restrictions on Seeds 


Lifted by New Zealand 


Fraud Order Against 
Spanish Firm Revoked 


The embargo placed on seeds, plants, 
bulbs, ete., on account of the foot and 
mouth disease in New Zealand, has been 
removed, W. Irving Glover, Second As- 
sistant Postmaster General, has just an- 
nounced. 

The full 
follows: 

The Postal Administration of New 
Zealand has advised that the embargo 
which was placed on seeds, plants, bulbs, 
etc., on account of the foot and mouth 
disease, has now been removed. Said 
products are therefore again permitted 
importation into New Zealand by mail. 

The item “New Zealand” appearing 
on pages 218, 301 and 302 of the an- 
nual Postal Guide should® be modified ac- 
cordingly. 


The Post Office Department ~has just 
revoked its fraud order against the 
Banco de Viscaya, Apartado No. 136, 
Nicolas M. de Rivero, 8 y 1G, Madrid, 
Spain, for conducting a lottery in viola- 
tion of the American postal Jaws. Horace 
J. Donnelly, solicitor, Post Office Depart- 
ment, stated orally that the Spanish 
concern had promised to refrain from 
participating as agents for someone else 
in the lottery scheme complained of by 
the department. The firm also disclaimed 
any knowledge that it had violated an’ 
American postal law,.he stated. 

The full text of Mr. Donnelly’s an- 
nouncement follows: 

The fraud order issued on August 30, 
1926, against the Banc deVizeaya, Apar- 
tado No. 186, Nicholas M. de Rivero, 8 

SO ee a | y 10, Madrid, Spain, was revoked on 

The service performed by the Massa-*| October 15, 1926. 
chusetts Northeastern Street Railway ' 
Co, between Salisbury Postal Station and 
Cushing, Mass., will be discontinued Oc- 
tober 31, W. Irving Glover has an- 
nounced in order No, 301139. 

The full text of Mr. Glover’s 
nouncement follows: 

301139. From October 31, 1926, serv- 
ice by the Massachusetts Northeastern 
Street Railway Co., between (Newbury- 
port) Salisbury Postal Station and Cush- 
ing, Mass., distance 2.15 miles, is dis- 
eontinued. 


text of the announcement 


Salisbury-Cushing (Mass. ) 
Trolley Mail Abandoned 


Changes“in Fourth-Class 
Postimasters Announced 

The Post Office Department, im an oral | 
statement, Mas just announced changes 
in fourth-class postmasters as follows: | 
Mrs, Florence E. Lehman vice Walter | 
D. Shriver, Athens, Indiana; John D. | 
Pope vice F read J. Dove, Conway, Missis- | 
sipni, and Miss Tennie Broome vice | 
James H. Spry, Hackberry, Tennessee. | 


vY 


an- | 


Civil 
Service 


Special Delivery Should 
Be on All Sides of Parcel 


Charles F. Trotter, Acting First As- 
sistant Postmaster General, Post Office 
Department, has announced that the 
words “Speciab Delivery’? should be en- 
dorsed on all sides of a parcel so in- 
tended. 

The full text of Mr. * Trotter's an- 
nouncement follows: 

The following instructions supplement 
those appearing in the Postal Bulletin 
of October 5, relative to endorsing spe- 
cial delivery parcels with the words “Spe- 
cial Delivery.” a 

When a parcel is~addressed on two 
or more sides the parcel should be en- 
dorsed ‘*Special Delievry”’ on all sides 
which bear the address. 


Messenger Service 
Changes Approved 
By Postal Official 


Establishment, 
ance and Mileage Changes 


Discontinu- 


Are Announced by 
Mr. Glover. 


W, Irving Glover, Second Assistant 
Postmaster General, Post Office Depart- 


| ment, has announced approval of 10 mail 


service orders. The orders 
establish services in Florida, Tennessee 
and Virginia, discontinue service in 

Washington and order mileage changes 
in Indiama, Maine, North Dakota, Okla- 
homa, Pennsylvania and Texas. 

Established. 

Florida.—223425, Eau Gallie (3), Bre- 
vard County, to 104779, 0.57 mile, as of- 
ten as required. From October 10, 1926. 
October 19. 

Tennessee.—227319, Rutherford (3), 
Gibson County, to 106786, 0.1 mile, as of- 
ten as required. From November 1, 1928. 
October 19. 

Virginia.—214442, Hurley, Buchanan 
County, to 103705, 0.04 mile, as often as 
required. From November 1, 1926. Oc- 
tober 18. 


messenger 


a 


Discontinued. 

Washington.—271097, Maple Valley 
(4), to 4213725, 0.3 mile. From October 
18, 1926. October 18. 

Changed. 

Indiana. 233011, Bridgeport, to 
115716, 0.06 mile and 305132, 0.04 mile. 
Distances are restated as 0.2 mile and 
0.21 mile, respectively. October 18. 

Maine. — 201272, Grisweld (4), to 
101714, 0.15 mile (from about November 
1 to about April 20, each year)). The 
period of service is restated to he from 
about August 15 to about April 20, each 
year. October 18. ‘ 

North Dakota—261292, Karnak, to 
110741, 0.06 mile. Distance is restated 
as 0.18 mile. October 18. 

Oklahoma.—253176, Tupelo, to 111 
and 111857 (U. D.), 0.5 mile. Distance 
is restated as 0.27 mile. From Septem- 
ber 1, 1926. October 18. 

Penns ylvania.—21073 Lloydell, to 
115715, 0.42 mile, as often as required, 
includinge an exchange of mail with On- 
nalinda, Pa., one trip daily, except Sun- 
day, 1.5 miles. Service is restated to in- 
clude am exchange of mail with Beaver- 
dale, Pa., one trip daily, except Sunday, 
1.5 miles. From November 1, 1926. Oc- 
tober 19. 

Texas.—250215, Georgetown, to 111771, 
0.62 mile; 111814, 0.22 mile, including di- 
rect transfer service between depots, 
when necessary 0.8 mile. Service is re- 
stated to omit 111814, 0.22 mile, and di- 
rect transfer service between depots, 0.8 
mile. From November 16, 1923. Oc- 
tober 18. 


oro 


(ic 


Frequency Changes in Air 
Mail Route Are Announced 


W. Irving Glover, Second Assistant 
Postrnaster General, has just announced 
frequency changes in flying schedules on 
the air mail route extending between 
Chicago and St. Paul” and Minneapolis, 
Minn. The changes were made neces- 
sary because the airways on this route 
are not lighted at night and only day- 
light flying is permitted, it was stated 
orally at Mr. Glover’s office. 

The full text of the announcement 
follows: 

Contract 
change 
A. M. 

Leave Chicago, 5.50 a. m.; leave Mil- 
waukee, 6.50 a.m; leave St. Paul, 10.30 
a. m.; arrive Minneapolis, 10.40 a. m. 

leave Minneapolis, 2 p. m.; leave St. 
Paul, 2.10 p.m; leave La Cross, 3.30 
p. m.; leave Milwaukee, 5.25 p. m.; 
rive Chicago, 6.15 p. m.™ 

Same frequency as heretofore, 


Air Mail Service—schedule 


effective October 21, 1926, C. 
9. 


ar- 


Rates Altered’on Parcels 
Mailed to Madeira Islands 


W. Irving Glover, Second Assistant 
Postmaster General, has just announced 
approval of changes calling for increases 
and reductions in the transit rates on 
pareel post addressed for delivery in the 
Madeira Jslands. The full text of Mr. 
Glover’s announcement follows: 

Effective at once the following transit 
rates will apply with respect to parcels 
addressed for delivery in the Madeira 
Islands: 

A- 2 poumdQrn.....«..00,48 
T DOWN e 6 o:s'e-9'60-< OTR 
3-11 pounds... .. . 0.96 

The postage and transit charges must 
be prepaid by postage stamps affixed to 
parcels at time of miaignl. 

The above modifies the transit rates as 
shown under the item ‘‘Madeira Islands” 
252 of the annual Postal Guide 
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Latest Government Documents 
and Publications 


DE described in this column are obtainable at prices stated from 

the Superintendent of Documents, Government Printing Office, Washing- 
ton, D.C. Digests are printed so they can be cut out and pasted on the Stand- 
ard Library-Intdex and File Cards, measuring 7.5 centimeters by 12.5 centi> 
meters, approximately 3 by 5 inches, used in the majority of libraries in 


America, and filed for reference. 


Notice to Libraries: The Library of Congress card numbers are likewise given. 

Number enclosed in [ ] indicate an open card entry covering the serial set 

as a whole. Numbers enclosed in ( ) indicate the Congressional Library card 

printed for an EARLIER issue of the document and substantially correct and 

usable for the reprint. Cards require about four weeks to prepare and, print: 

those ordering cards from this list will occasionally have to wait; thé OUT 
check has its full significance. 





DECISIONS OF THE 
UNITED STATES: 
SION: 


INTERSTATE COMMERCE COMMISSION OF THE 
J ULY-OCTOBER, 1925: REPORTED BY THE COMMIS- 
VOLUME 102: Issued by the Interstate Commerce Commission: Buck- 


ram: 929 pages: Price, $2.25 per volume. [8-30656. ] 
CONTENTS: Members of the Commission; Table of Cases Reported; Table of 
A 


Cases Cited; Opinions of the Commission; Table of Commodities; Table of Lo- 
calities and Index Digest. 


THE WORLD'S GREAT LITERARY BIBLES: Issued by the Bureau of Education, 
Department of the Interior as HOME EDUCATION READING COURSE NUM- 
BER 1, REVISED. Gratis distribution. {E 15-70.] 


"THERE are 30 lists of “‘approved” Home Reading Courses ready for distribution 


by the Bureau of Education. ‘ 

“‘Among the books of the world a few are so preeminent for content and style 
that they have been called ‘The Literary Bibles.’ These are The Iliad and The Odys- 
sey of Homer, The Divine Comedy of Dante, the Greater Dramas of Shakespeare— 
The Merchant of Venice, Macbeth, Othello and Hamlet, and Faust of Goethe. Each 
of these is the embodiment and revelation of the ideals of a race, an age or a civili- 
zation; they came out of the hearts and minds of the people for whom their authors 
were only spokesmen; they are therefore simple, fundamental and comprehensive. 
They appeal to the hearts and grip the minds of all people everywhere, young and 
old, learned and unlearned, of whatever race and creed.” 


POLYCHAETOUS ANNELIDS FROM FIJI, SAMOA, CHINA AND JAPAN: By 
A. L. Treadwell, Department of Zoology, Vassar College, Poughkeepsie, N. Y-: 
Issued by the United States National Museum, being Proceedings Number 2641, 
Volume 69, Article 15, Page 1-20, with Plates 1 and 2. Gratis distribution. 

A taxonomic study of three collections of polychaetous annelids. 


MONTHLY REPORT OF ACTIVITIES OF THE STATE AND MUNICIPAL EM- 
PLOYMENT SERVICES COOPERATING WITH THE U. S. EMPLOYMENT 
SERVICE. Issued by the U. S. Employment Service, Department of Labor. 
Gratis distribution. [L 24-62.] 
TT HE purposes of the United States-Employment Service, as defined by the lan- 
guage of the annual appropriation act, are: 
(1) To foster, promote, and develop the welfare of the wage earners of the 
United States, including juniors legally employed; 
(2) To improve their working conditions; 
(3) To advance their opportunities for profitable employment, by regularly 
collecting, furnishing, and publishing employment information as to opportunities 
for employment; 
(4) Maintaining a system for clearing labor between the several States; 
(5) Cooperating with and coordinating the public employment offices through- 
yut the country. 


SURVEY OF CURRENT BUSINESS OCTOBER, 1926 NUMBER 62: COM- 
PILED BY THE BUREAU OF THE CENSUS: THE BUREAU OF FOREIGN 
AND DOMESTIC COMMERCE: THE BUREAU OF STANDARDS, DEPART- 
MENT OF COMMERCE. Subscription price, $1.50 per year; single copies 
(monthly), 10 cents each; semiannual issues, 25 cents each. [21-26819.] 


USINESS activity in September continued to register gains over the correspond- 
ing period of last year, according to preliminary figures covering the first three 
weeks of the month. Larger praduction of bituminous coal, beehive coke and pe- 
troleum was recorded than a year ago, while lumber output showed a decline. New 
contracts awarded for building construction showed little change from the level of 
a year ago. 
Receipts of wheat were on about the same level as last year, while cotton re- 
ceipts were running smaller. Receipts of cattle were larger than in August, 1925, 
while hog receipts showed a decline. Wool receipts at Boston were running lower 
than last year. 
Wholesale prices were stronger than in July, but were still below the levels of 
a year ago, with cotton prices showing a decline from both periods and iron and 
steel prices, an increase. 
Check payments, indicative of the general volume of trade, were larger in Sep- 
tember than a year ago. Distribution of goods, as seen from figures on carloadings, 
was higher than at any time on record. Interest rates, both on call loans and time 
funds, averaged higher than in either the previous month or September, 1925. The 
Federal reserve ratio averaged lower than in August, but was on about the same 
level as a year ago. Loans and discounts of Federal reserve member banks reached 
their highest since these figures became available. Stock prices showed little change 
from the previous month but were higher than a year ago. Business failures were 
less numerous than in either the previous month or September, 1925. 


| Navy Orders 


Lieut. Benton V. D. Scott (M. C.), det. 
U. 5S. S. Kanawha; 


Orders issued to Naval officers under date 
to Marine Retg. Sta., 


of October 20, 1926: 

Capt. Edward T. Constien, to add'l duty, 
New York, N. Y. 

Comar. Arthur L. Bristol, det. Nav. Mis- 
sion to Brazil; to treat. Naval Hospital, 
New York. 

Lieut. James P. Compton, te temp. duty 
Nav. Air Sta., Pensacola,Fla.; orders Octo- 
ber 1, 1926, modified. 


Cleveland, Ohio. 

Lieut. (j.¢.) Carroll O'Rourke (M. C.), det. 
from all duty; resignation accepted 
October 23, 1926. 

Ensign Charles A. 
McDermut; to U. S. S. Wood. 

Ch. Mach. John C. Hines, det. 5th 
Dist.; to U. S. S. Salinas. 


to 


Bond, det. U. S. S. 
Nav. 


Theft Reported of ‘Form 
Changes 
in 
Rural Mail 
| 
| 


Service 


For Money Order in Canada 


R. S. Regar, Third Assistant Postmas- 
ter General, has just announced that 
blank money order form No. 15216, 
print for the use of the post office at 
Biggar, Srsk., Canada, has been reported 
stolen. 

The full text of Mr. Regar’s announce- 
ment follows: 

Blank money order form No. 15216, 
printed for the use of the post office at 
Biggar, Sask., Canada, has been reported 
stolen. 

Should the order be presented, refuse 
payment, wire the post office inspector in 
charge of your division, and also the 
Third Assistant Postmaster General, Di- 
vision of Money Orders. 

Post this notice where it can be readily 
consulted by the paying clerks. 


The Post Office Department has just 


announced changes in’ schedules and 


routes of mail service as follows: 

31295, Norwalk to Nérth Fairfield: Leave 
Norwalk daily except Sunday 7.45 a. m. and 
Arrive North Fairfield by 8.10 
a. m. and 6,10 p. Leave North Fair- 
field daily except Sunday 10.50 a. m. and 
6.50 p. m. Arrive Norwalk by 11.15 a. m. 
and 7.15 p.m. Effective October 21, 1926. 
Tennessee—-27302. Selmer to Adamsville: 
(When motor vehicle can be used): Leave 
Selmer daily on receipt of mail from trains 
due about 5.30 a. m. and 8.39 a. m., but aot 


later then 10 a.m. Arrive Adamsville in 1% 
hours. Leave Adamsville daily on receipt of 
mail from rural carrier, but not later than 
4.30 p. m. Arrive Slemer in 1% hours. 
(When motor vehicle can not be used): 
Leave Selmer daily on receipt of mail from 
trains due about 5.50 a. m. and 8.39 a. m., 
bu‘ not later than 10 a. m. Arrive Adams- 
Leave Adamsville daily 
Ef- 


5.45 p.m. 
m. 


Marine Corps Orders 
idle e 

The Department of the Navy has issued 
the felowing. orders to Marine Corps per- 
sonnel: 

Capt. W. H. Davis, detached M. B., N. 
B,. Pearl Harbor, T. 
the Pacific. 

Cant. J. M. Swinnerton, detached Recruit- 
ing Dis‘rict of Atlanta, Ga. to M. B., Navy 
Yard. Weshington. D. C. 


ville in 4% hours. 
4 p. m, Arrive Selmer by 8.30 p. m. 
fective at once. 
Texas--50718. 
Flag daily except Sunday 
rive Dimmitt by 12.30 p. m. 
daily excep: Sunday 1 p. m. 
2p.m. Effective at once, 


Oo. 


Flagg to Dimmitt: Leave H., to Department of 


11.30 a.m. Ar- 
Leave Dimmitt 

Arrive Flagg 
by 
Vermont 43122. Fairfax to East Georgia. 
Leave Fairfax daily except Sunday 6.25 a. 
m., 6.55 a. m. and 4.55 p. m. Arrive East 
Georgia by 7.10 a. m., 8.10 a. m, and 6.10 
p. m. Leave Fast Gerogia daily except 
Sunday on receipt of mail from trains due 
about 7.00 a. m., 8.10 a. m., and 6.08 PD. Alls 
but not later than 7.40 a. m., 4.400. m.. and 
6.40 p.m. Arrive Fairfax in 45 minutes on 
first triv and 1% hours on second and third 
Effective at once. 


ters Marine Corps, Washington, 
M. B., Quantico, Va. 
Capt. L, FE. Woods, detached Marine Corps, 
| Washington, D. C. 
Second Lieut. S. S. 
N. A. S.. Pensacola, 
Islend. S. ©. 
Pay Clerk T. E. Murphy, apno'nted a pay 
elerk and assigned to active duty at M. B., 
N. Q, b., Pearl Harbor, T. Hi, 


D,: c.. te 


Ballentine, detached 
Fla, to M. B., Parris 


‘rips. 


Capt. P. E, Williams, detached Headquar- } 


; announced the appointment 
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Books and 
Publications 


Parcels to Honduras 
Must Be Certified, 
New Ruling States 


Senders May Obtain Invoices 
at Offices of Honduran 
Consuls in United 
States. 


W. Irving Glover, Second Assistant 
Postmaster General, has just announced 
that he has been informed that parcel 
post packages containing merchandise 
are to be accompanied by certified con- 
sular invoices when destined for delivery 
in the Republic of Honduras. 

The fee for certification will be 3 per 
cent of the value of the merchandise ex- 
ported, Mr. Glover said. Certificates 
may be obtained at offices of consuls 
representing the Honduran government 
in this country. 

The full text 
follows: 

The Consul General of the Republic of 
Honduras at New York, has informed 
this Office that senders of parcel post 
packages containing merchandise (7 
gardless of value) to the Republic ¥, 
Honduras are required to submit to a 
consul of the country mentioned for cer- 
tification, five copies of the commercial 
invoice, One set of invoices will be suffi- 
cient for any number of packages sent 
to the same addressee at the same time. 

The invoices to be certified should’con- 
tain a detailed list of the merchandise 
with prices, weights in kilograms and a 
statement reading, “Declaro que son ex- 
actos los detalles de la presente factura; 
que los precios de las mercaderies en ella 
enumerados son los actualmente corri- 
entes en esta plaza,” which, translated, 
reads, “I declare that the details of this 
invoice are exact; that the prices of the 
merchandise in it listed are those at 
present current in this place.” 

The fee for certification is 3 per cent 
of the value of the merchandise exported. 

Consuls of the Republic of Honduras 
are located in the following cities: Mo- 
bile, Ala.; Los Angeles, Calif.; San Fran- 
cisco, Calif.; Washington, D. C.; Jack- 
sonville, Fla.; Tampa, Fla.; Chicago, IIl.; 
New Orleans, La.; Boston, Mass.; De- 
troit, Mich.; Kansas City, Mo.; St. Louis, 


Mo.; New York, N. Y.; San Juan, Porto 
Rico; Galveston, Tex., and San Antonio, 


Tex. 
W. IRVING GLOVER, 
Second Assistant Postmaster General. 


Foreign Parcel Post » 
Rate Changes Made 


Belgian Congo and Portuguese 
East Africa Among the 
Points Affected. 


of the announcement 


W. Irving Glover, Second Assistant 
Postmaster General, Post Office. Depart- 
ment, has announced a series of changes 
in transit rates on parcel-post packages 
to Belgian Congo, via England, Katanga 
Province, only via Beira, Mesopotamia 
(Iraq) and Portugeuse East Africa. 

The full text of Mr. Glover’s an- 
nouncement follows: 

Effective at once the following transit 


‘rates will apply with respect to parcel- 


post packages addressed for delivery 
in Portugese East Africa (Mozambique): 


Led POUR 00 dew ccaane ceases 
4-1. DOM: oe aes bsawesee es 
8-11 pounds iam ee 


The postage and transit charges must 
be prepaid by postage stamps affixed to 
the parcels at the time of mailing. 

The above modifies the transit rates 
under the items “Mozambique’ on page 
254 and “Portugese East Africa (Mozam- 
bique)” on page 257 of the annual Postal 
Guide for 1926. 

Effective at once the following transit 
rates will apply with respect to parcel- 
post packages addressed for delivery t% 
Mesopotamia (Iraq): x 
Es) POMIMER asics wee ses eee 
C1 POM ixna éve scene ties 
S-11. DORNER 6 c0 0. css is 


The postabe and transit charges must 
be prepaid by postage stamps affixed 
to the parcels at time of mailing. 

The above modifies the transit rates 
shown under the items “Iraq (see Meso- 
potamia)” on page 249 and “Meso- 
potamia (Iraq) including Kuwait 
(Koweit)” on page 253 of the annual 
Postal Guide for 1926. 

Effective at once the following transit 
rates will apply with respect to parcel- 
post packages addressed for delivery in 
Belgian Congo (via England) Katanga 
Provice only (via Beira): 

Doth WINS 5 arsta Geto ea) 44k ad coe, $1.08 
4-7 pounds ‘ 1.92 
Pedy WEG ik eile ooo a esi OO 2.58 

The postal and transit charges must 
be prepaid by postage stamps affixed 
to the parcels at time of mailing. 

The above modifies the transit rates 
shown under the item “Belgian Congo 
(via England) Katanga Province only 
(via Beira)” on page 241 of the annual 
Postal Guide for 1926. 


Names Acting Postmasters. 

W. Irving Glover, Acting Postmaster 
General, in an oral statement, has just a 
as actingg 
postmasters of Walker T. Stewart, SylaS4 
caufa, Alabama; Cleo Preston. Arrow- 
smith, Ilinois, and Lewis B. Selleck, Se 
tauket, New York, 
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Railroads | 


Construction 


Coal Lands 


Attempt of Norfolk & Western 


To Lease Virginian Railway Fails 


1. C. C. Denies Application on Ground That 
Consolidation Proposed Would Not Be 
in the Public Interest. 


The Interstate Commerce Commission, 
in a report issued October 22, denied the 
application of the Norfolk & Western 
Railway for authority to acquire control 
of the Virginian Railway by lease for 
999 years. The report was based on a 
finding of the Commission that the con- 
solidation effected through the lease 
would not be in the public interest. It 
pointed out that under the proposed 
lease all competition between the two 
companies would be eliminated. The de- 
cision was rendered by the entire Com- 
mission, without dissent, on October ibe 

The main line of the Virginian Rail- 
way extended westerly from Norfolk to 
Kelleysville, and then northwesterly to 
Deepwater, Va., a distance of 450.96 
miles. The line of the Norfolk & West- 
ern substantially parallels the line of the 
Virginian from Norfolk to Kelleysville. 
“The president of the Virginian,” the re- 
port of the Commission states, “testified 
that the elimination of competition in 
rates and service would injure any town 
through which the two roads pass, and 
“this conclusion is corroboated by the 
@ichtimony of the protestants.” 

Opposition to the proposed lease was 
expressed in the intervening petitions 
‘filed with the Commission by the Com- 
monwealth of Virginia, the State Cor- 
poration Commission of Virginia, the 
Chesapeake & Ohio Railroad, the Balti- 
more & Ohio Railroad, the cities of Nor- 
folk, Va., and Princeton, W. Va., and 
associations of business men and ship- 
pers. 

The full text of the decision of the In- 
terstate Commerce Commission, includ- 
ing the report and the order, follows: 


Text of Decision 
Denying Application 
Finance Docket No. 4943 
Proposed Acquisition of Control of Vir- 
ginian Ry. by Norfolk & West- 
ern Ry. Co. 

Submitted July 8, 1826. 

Decided October 11, 1926. 

Proposed acquisition by the Norfolf & 
Western Railway Company of control 
of the railroad of the Virginian Rail- 
way Company by lease not found to be 
in the public interest. Application 
denied. . 
Theodore W. Reath, Luchian H. Cooke, 

Waller R. Staples, and D. Lynch Younger 

for applicant. 

W. S. Bronson and George H. Gardner 
for Chesapeake & Ohio Railway Com- 
pany. 

Charles R. Webber for Baltimore & 
Ohio Railroad Company. 

Moultrie Hitt and Halsey McGovern 
for Chesapeake Western Railway. 

E. W. Knight, Robert B. Tunstall, and 
W. H. T. Loyall for Virginian Railway 
Company. 

John R. Sanders, attorney general, 
and Leon M. Bazile, assistant attorney 
general, for State of Virginia. 

Mason Manghum for State Corpora- 
tion Commission of Virginia. 

Christopher B. Garnett, John S. Bar- 
bour, and R. W. Peatross for city of 
Norfolk, Va. 

H. J. Wagner for Norfolk-Portsmouth 
Freight Traffic Commission. 

Ewing H. Scott and E. E. Williamson 
for Alpha-Pocahontas Coal Company 
et al. 

Wells Goodykoontz for Chamber 
Commerce of Williamson, W. Va. 

H. E. DeJarnette and Hartley Sanders 
for City of Princeton, W. Va. 

R. H. Angell for committee of business 
interests of Roanoke, Va. 

J. A. Banks for Victoria, Kenbridge, 
and Lunenburg County, Va. 

P. L. Barrett for Altavista Chamber of 
Commerce. 

T. E. Jamison for Roanoke Grocery and 
Milling Company and Jamison Stores 
Company, Inc. 

Arthur B. Richardson for Viscose Cor- 
poration of Virginia. 

R, S. Weaver for town of Victoria and 
people of Lunenburg County, Va. 

Archibald Cummins, individually, and 

‘for City of Norfolk. 

L. M. Gary for Kiwanis Club of Vic- 
toria, town of Victoria and Lunenburg 
County, Va. 

E. R. Monroe for town council and peo- 
ple of Brookneal. P 
* E. L. Gee for town of Victoria, Va. 

John E. Norvell for Chamber of Com- 
merce and City of Huntington, W. Va. 

James D. Francis for Logan Coal Oper- 
ators’ Association. 

Ewing H. Scott for Board of Trade of 
Mullens, W. Va. 

W. A. MacCorkle pro se. 

Jackson & Henson for R. H. Angell, 
Committee, ete. 


of 


Consolidation Proposal 


Of the Commission 

By the commission: 

Exceptions were filed to the report 
‘ proposed by the examiner and the case 
argued orally. 

The Norfolk and Western Railway 
Company, a common carrier by railroad 
subject to the interstate commerce act, 
hereinafter called the N. & W., on July 
2, 1925, filed an application under para- 
graph (2) of Section 5 of the act for an 
order authorizing it to acquire control, 
by lease, of the railroad of the Virgin- 
ian Railway Company, hereinafter 
called the Virginian, also a carrier sub- 
ject to the act. 

Intervening petitions in opposition to 
the application were filed by the Com- 
monwealth of Virginia, the State Cor- 
poration Commission of Virginia, the 
Chesapeake and Ohio Railway Company 
hereinafter called the Cc. & O., the Balti- 
more and Ohio Railroad Company, the 
~~ 7 ane Va., and Princeton, 

a., the town of Salem, Va., the Nas. 


folk-Portsmouth Freight Traffic Com- 
mission, and various other associations 
of business men and individual shippers. 
The Chamber of Commerce of William- 
son, W. Va., intervened in favor of the 
authority sought. 

In our tentative plan for the consoli- 
dation of railroads, 63 I. C. C. 45, the 
Virginian is grouped with the C. & O. 
in system No. 8. Shortly after the tenta- 
tive plan was made public the N. & W. 
opened negotiations for the lease of the 
Virginian, but terms were not agreed 
upon. In August, 1924, a joint lease of 
the Virginian by the N. & W. and the C. 
& O. was proposed by the Van Sweringen 
interests, but the proposal was rejected 
by the N. & W. 


In February, 1925, new negotiations 
were instituted, which resulted in the 
draft of the proposed lease now under 
consideration. The record shows that in 
the consummation of the proposed lease 
no bankers’ commissions were involved, 
all arrangements having been made di- 
rectly by the interested companies. The 
C. & O. intervened and opposed the grant- 
ing of the application. It claims that as 
we had tentatively allotted the Virginian 
to it, it did not consider it necessary 
to take further steps toward securing 
control of the Virginian pending the 
issue of our final plan for the consoli- 
dation of railroads. 


Respective Routes 
Of the Two Railroads 


The N. & W.’s main line extends from 
Norfolk westerly through Virginia, 
thence northwesterly through Kenova, 
W. Va., to Columbus, Ohio, on the north, 
and Cincinnati, Ohio, on the west. The 
Cc. & O. extends from Newport News, 
Va., in a westerly direction to Hinton, 
thence northwesterly through Charles- 
ton, Huntington and Kenova, W. Va., to 
Columbus, Cincinnati and Louisville, Ky. 
It also maintains freight and passenger 
facilities in Norfolk, which are reached 
by barge and boat service from New- 
port News. 

The Virginian extends westerly from 
Norfolk to Kelleysville and then runs 
northwesterly to Deepwater, W. Va., 
where it connects with the C. & O. It 
has a main-line mileage of 450.96 miles. 
The Virginian and the N. & W. are sub- 
stantially parallel from Norfolk to Kel- 
leysville. Between Norfolk and Roanoke 
the lines are at no point more than ap- 
proximately 30 miles apart. From Roa- 
noke west to Kelleysville they are not 
more than five miles apart at any point 
and are in sight of each other for a 
large part of the distance. The two 
lines come in contact at Norfolk, Abilene, 
Valbrook, Roanoke, Salem, Merrimac, 
Norcross, and Matoaka, and it is planned 
to connect them at Kelleysville. 

Under the proposed lease the Vir- 
ginian transfers to the N. & W. the right 
to the use of all of its assets, personal 
and real, including its holdings of se- 
curities of other railroad and certain in- 
dustrial corporations, for the terms of 
999 years, subject to all existing mort- 
gages, equipment trust agreements, and 
other liens affecting the leased property, 
or any part thereof. The lessee agrees 
to pay as rental an amount equal to 6 
per cent annually upon the preferred 
and common stock of the lessor outstand- 
ing at the effective date of the lease; such 
sums as may be necessary to enable the 
lessor to maintain its corporate’ organi- 
zation and to enable it to do whatever 
may be required of it under the lease, 
by law, or by any public authority; all 
expenses in connection with the Fed- 
eral valuation of the properties of the 
lessor and its subsidiaries; all taxes and 
assessments on the leased properties and 
the income therefrom, including taxes 
which may have been levied prior to the 
effective date of the lease; all amounts, 
if any, which may become due under sec- 
tion 15a of the Interstate Commerce Act, 
including any such amounts as may re- 
late to a period prior to the effective 
date of the lease; all instalments of in- 
terest on the obligations of the lessor or 
its subsidiaries; all dividends which, dur- 
ing the term of the lease may be de- 
clared and become due and payable upon 
any shares of stock hereafter issued by 
the lessor or its subsidiaries; all rentals 
which, during the term, may become due 
and payable under any lease or operating 
contract heretofore or hereafter made by 
the lessor or any of its subsidiaries. 


Lessee’s Agreement 
To Fulfill Contracts 


The lessee agrees to keep insured 
such of the leased properties as are 
usually insured by railroad companies; 
to perform all of the lessor’s contracts; 
to pay the lessor’s current obligations 
and liabilities; to indemnify the lessor 
against loss or damage arising out of 
the operation or maintenace of the leased 
property; to perform and discharge all 
duties and obligations imposed on the 
lessor by law or otherwise; to defend 
actions, suits, or proceedings against the 
lessor; to maintain the leased proper- 
ties in as good condition as when re- 
ceived; to replace equipment destroyed 
or retired; and to pay or refund all of 
the lessor’s capital obligations, with the 
right to reimbursement in securities of 
the lessor at their fair market value, 
the obligation of such securities to be 
met by the lessee during the term of 
the lease. ; 

The lessee may make improvements 
and extensions and shall be entitled to 
reimbursements for the amounts thus 
expended in shares of stock, bonds, or 
other securities of the lessor, to the ex- 
tent that the amount of such capital 
expenditures shall have been agreed upon 
either prior to or after they were made. 
The lease provides for an aecounting 
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between the parties, and grants the les- 
sor an ‘option, in the event of default 
by the lessee, to proceed by proper court 
action to recover the amount due, or to 
terminate the lease and re-enter. Based 
upon the figures of January 1, 1926, the 
applicant, according to its evidence, will 
be obligated under the lease to make 
annual payments of $8,204,789.08, plus 
the cost to the Virgihian of maintaining 
its corporate organization. 


The general balance sheet of the Vir- 
ginian as of April 30, 1925, showed in- 
vestment in road and equipment $126,- 
308,257.70, deposit in lieu of mortgaged 
property sold $2,576.58, miscellaneous 
physical property $43,682.87, investment 
in affiliated companies $14,060,324.81, 
current assets $5,706,605.19, deferred as- 
sets $101,712.10, unadjusted debits 
$2,115,343.92, capital stock $59,226,500 
(of which $31,271,500 is common and 
$27,955,000 is 6 per cent cumulative pre- 
ferred), long term debt $56,471,000, cur- 
rent liabilities $4,769,585.39, deferred 
liabilities $672,813.74, unadjusted credits 
$6,379,504.02, corporate surplus $20,819,- 
100.02. 


Our tentative valuation of the prop- 
erties of the Virginian, including the 
Virginian Terminal Railway, as of June 
80, 1916, was $55,420,314. This valua- 


Consolidations 
Competition 


tion included $4,748,077 on account of 
working capital, including materials and 
supplies. The valuation engineer of the 
Virginian estimated the value of the 
properties, less, depreciation, as of June 
30, 1925, tobe $118,907,978. This amount 
was reached by adding $2,011,871 to our 
tentative valuation which addition, it is 
testified, has been recommended by the 
engineering section of our bureau of 
valuation. To this total was added the 
net charges to capital account for addi- 
tions and betterments to June 30, 1925, 
and prices were equated to a 1925 basis. 


The New River coal field is served 
principally by the C. & O., the Winding 
Gulf field principally by the Virginian, 
and the Pocahontas field by the N. & W. 
The coal fields served by the Virginian 
are in the center of the coal territory 
served by the C. & O. The Virginian 
was built to haul coal to the East, prin- 
cipally to tidewater, at low cost, and to 
June 1, 1925, practically all coal produced 
on its lines moved East. On that date 
joint rates westbound were established 
with the N. & W. via Matoaka, and in 
October, 1925, the westbound movement 
of the Virginian coal via that junction 
totaled 213,290 tons. 

The Virginian is single track. The 
record indicates that the railroad is ade- 
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quately equipped and well maintained. 
From Princeton to tidewater, 346 miles, 
it has no grade against the eastbound 
load exceeding 0.2 per cent, except for 
9.4 miles of 0.6 per cent grade ascending 
the Allegheny Mountains. East of 
Princeton 10,000-ton trains are hauled. 
Electrification of the line from Mullens 
to Roanoke, approximately 133 miles, 
has been completed substantially at a 
cost of about $16,000,000. It is esti- 
mated that this electrification will effect 
an annual saving of $985,170 on the basis 
of handling 8,000,000 tons of coal. The 
net corporate income of the Virginian 
in 1921 was $2,937,732.11, which does not 
include additional compensation from the 
United States amounting to $2,308,094.- 
84; 1922, $3,408,082.66; 1928, $3,671,- 
444.62; 1924, $8,815,141.03; January to 
June, 1925, $1,374,901.89. Coal traffic 
in 1921 amounted to 5,691,790 tons; 1922, 
6,558,854 tons; 1923, 7,389,781 tons; 1924, 
6,893,670 tons. The Virginian earned on 
its common stock in 1922 5.53 per cent; 
1923, 6.38 per cent; 1924, 5.24 per cent, 
and in 1925 (last month estimated), 
6.82 per cent. The testimony is that the 
increased movement of coal to tidewater 
in 1925 was due largely to the strike 
in the anthracite region. : 
Witnesses for the N. & W. testified 


Tariff Commission Makes Public 1925 Census 
Of Dye and Other Synthetic Chemicals Industry 


Data on Cost of Dyes 
Innovation in Report 


Survey Uncovers Decline in 


Domestic Prices of Com- 
modity. 


[Continued From Page 1.] 
development and control of its dye in- 
dustry. 

The census report also recorded data 
concerning the domestic production of 
coal-tar dyes, intermediates, crudes and 
synthetic organic chemicals of coal-tar 
and non-coal-tar origin. 

The full text of the Commission’s an- 
nouncement follows: 

The United States Tariff Commission 
has issued its ninth annual census of 
dyes and other synthetic organic chemi- 
cals for 1925. This report contains in- 
formation on the domestic production of 
coal-tar dyes, intermediates, crudes, and 
synthetic organic chemicals of coal-tar 
and non-coal-tar origin. It also presents 
for the first time data on the cost of 
dyes in representative fabrics and gar- 
ments. A discussion of the international 
dye trade with official statistics for the 
chief dye-consuming, and producing na- 
tions of the world is also included. 

In the latter part of 1925 the Tariff 
Commission collected data from 32 do- 
mestic textile concerns on the cost of 
dyes in fabrics and garments, including 
those of cotton, woolen, worsted and 
silk. 

The following summary table gives 
the cost of the dyes used in a variety 
of garments and fabrics. The costs of 
the dyes are considered in each instance 
representative of the kind of article for 
which they are quoted. There are, how- 
ever, certain fabrics showing a cost 
above and other fabrics showing a cost 
below the figures given. The methods 
employed in computing these costs are 
given in the Commission’s report. 


Description of Garment or Suit. 


J COTTON 
Men’s overalls—denim, indigo dyed 


Men’s working shirts, chambray, indigo dyed 


are guaranteed as to color, the differ- 

ence in cost per yard between the fugi- 

tive and the fast dyes is of interest. 
Men’s Clothes Fast Dyed. 

Men’s woolen and worsted  suitings 
and overcoating materials are very 
largely dyed in the United States with 
dyes of excellent fastness. Women’s 
woolen and worsteds for suitings and 
overcoatings are not as a rule dyed with 
as fast colors as are used for men’s 
wear. 

In the field of cotton fabrics, there 
has been a conspicuous increase in the 
use of vat dyes on account of their high 
fastness to washing, light and the chlor- 
ine bleach used in the modern laundry. 
In the case of men’s shirts of woven- 
striped madras, a representative cost of 
dye per yard per shirt, using the fast 
vat dyes, is 1 cent per shirt, as against 
0.25 of a cent when sulphur dyes are 
used which are soon bleached out by the 
chlorine in laundering. The average cost 
per yard for dyes on cotton piece goods, 
such as broadcloth and ladies’ cotton 
suiting, dyed with vat dyes, was about 
3% cents per yard compared with about 
one-half per yard for the direct dyes 
which do not stand washing, light and 
certain other destructive agents. The 
difference in cost between fugitive and 
fast dyes is so slight, especially when 
compared with the cost of the fabric on 
which they are used, that the universal 
use of fast dyes should be encouraged. 

The silk industry, as compared with 
the cotton and wool industries, has been 
a relatively small consumer of fast dyes 
in the past. Brilliancy and purity of 
shade have been emphasized rather than 
fastness to washing, light, and perspira- 
tion. The phenomenal increase in the 
use of silk for women’s wearing apparel 
has resulted in a demand for washable 
silk which does not require the expen- 
sive drying cleaning process. In re- 
sponse to this, the use of the developed 
direct dyes is increasing and in the 
woven color effects, vat-dyed yarn is 


crannies 


Cost of dye in each 
garment or suit. 


(Cost of dye only) 


0 cents per pair. 
cents per shirt. 


Men’s shirts, woven striped madras, dyed with: 


Vat dyes 
Sulphur dyes 


Men’s shirts, cotton shirting, printed with: 


Vat dyes 


Basic and chrome colors.:.........--. 
Soldier’s cotton khaki suit, dyed with sulphur dyes........ 3.00 


Si edie aia’ S054 86 0.25 


cent per shirt. 
25 cent per shirt. 


cents per shirt. 
cent. per shirt. 
cents per suit. 


WOOLEN AND WORSTED 


Men’s suit, 14-ounce, blue serge worsted 


cents per suit. 


Police uniform, navy or police cloth, dyed with indigo 


and alizarin 
Men’s woolen suit, 14-ounce, mixed color 


Men’s overcoat, 20-ounce, overcoating mixed color 


Women’s fancy worsted, 10-ounce serge 


Women’s fancy worsted, silk stripe serge, 10-ounce 
Women’s overcoat, Bolivia cloth, 20-ounce................ 28.00 


SILK 


Silk dress, plain silk (9 yards per pound) 
Silk dress, georgette crepe (18 yards per pound) 


HAT 
Men’s felt hat 


given as to the type of fabric and color 
widely for light shades as compared 
with dark shades, and also.in accordance 
with the weight of the fabric to be dyed. 
Therefore, the average cost of dye per 
yard means little unless full detail is 
given as tothe type of fabric and color 
used. Nevertheless, the figures from 
some of the largest plants in the United 
States illustrate the general range of 
the costs of dye on the yardage basis. 

The cost of dye in three cotton piece- 
dyeing plants for the year ending July 
1, 1914, amounted to one-eighth cent per 
yard. During the calendar year 1918, 
a year of peak prices, the same three 
plants had a cost of one-half cent per 
yard. Data obtained by the Tariff Com- 
mission from three cotton piece-dyeing 
plants for 1924 and 1925 show the cost 
of dye per yard of about one-third of 
a cent. The cost of dye per yard for 
broad silks for one large plant in 1925 
was 1.5 cents per yard as compared 
with 5 cents during the war period. 

Four silk piece-dyeing plants showed 
for 1924 and 1925 an average cost of 
0.65 cent per yard for dyes and three 
silk printing establishments show for the 
same period of dye cost per yard of 
0.94 cent. 

In general, the cost of the dye is a 
small part of the total cost of a fabric 
or garment. In view of the rapidly in- 
creasing demand by the ultimate con- 
sumer of textiles for fast-dyed fabrics 
and the introduction by many textile 
firms of trade marked fabrics, which 


suit. 
suit. 
overcoat. 
suit. 
suit. 
overcoat, 


18.00 
7.00 
16.00 


cents 
cents 
cents 
cents 
cents 
cents 


per 
per 
per 
per 
per 
per 


dress. 
dress. 


cents 
cents 


per 
per 


5 cents per hat. 


becoming an important factor in the 
silk industry. 

The output of coal-tar dyes by 75 
firms was 86,345,438 pounds in 1925, 
as compared with 68,679,000 pounds in 
1924. The total sales in the two years 
were 79,303,451 pounds, valued at $37,- 
468,332, and 64,961,438 pounds, valued 
at $35,012,400, respectively. The in- 
creased production is in part due to the 
improvement of the export trade of 
which indigo and sulphur black are the 
principal items. More than 90 per cent 
of the total quantity of dyes consumed 
in the United States, in 1925 were of 
domestic manufacture, and certain of 
the lower-priced colors were exported 
in significant amounts. The progress 
of the industry during that year is mani- 
fest not only in increased output, but 
in the production for the first time in 
the United States of many vat dyes, 
direct developed dyes, alizarin deriva- 
tives, and special colors for dyeing 
rayon and certain mixed fibers. 

The weighted average price of all 
domestic dyes sold was about 13 per cent 
less in 1925 than in 1924. The price 
in 1925 was 47 cents per pound, as 
compared with 54 cents in 1924 and 
$1.26 in 1917. Price recessions in 
1925 were general, occurring in the low 
as well as the high-priced dyes. They 
were largely due to the severe com- 
petition between the domestic manu- 


Record Production 


Of Vat Dyes Found 


Developments of the Year in 
International Field Are 
Summarized. 


facturers, and the high-priced colors 
to increased competition from imported 
dyes. 

Seventy-five firms reported production 
of dyes in 1925 (six of which made only 
bacteriological stains and indicators). In 
1924, 78 firms reported, and in 1919, 90 
firms. By the end of 1925, four firms had 
ceased production and one was taken 
over by another firm, leaving 64 manu- 
facturers of dyes exclusively. The se- 
vere competition resulting from excess 
capacity to produce will in the long run, 


eliminate many of the existing firms. It 
is likely that some of the smaller ones 
will be absorbed by the larger, and that 
several others will amalgamate in order 
to lower manufacturing costs by a re- 
duction of selling expenses, duplication, 
and overhead. 


The number of dye producers in the 
United States affords an interesting con- 
trast to the situation in Germany and 
Switzerland. In Germany six firms have 
been taken over by the Badische, now 
known as the I. G., leaving two other 
large producers and perhaps four of 
minor importance. In Switzerland, three 
of the four producers have a close affilia- 
tion of interest. 

Record Production of Vat Dye. 

Vat dyes other than indigo recorded a 
peak production, with a total of over 
2,600,000 pounds, or an increase of 43 
per cent over the 1924 figure. The total 
ouput of vat dyes including indigo was 
31,730,000 pounds, as compared with 21,- 
818,000 pounds in 1924. The marked 
annual increase in the consumption of 
vat dyes is in response to the insistence 
of the ultimate consumers of textiles 
for fast-dyed fabrics. Trade-marked 
fabrics with the color guarantee are be- 
coming an important item in the trade 
and insure the consumer of a fabric at- 
taining a standard of fastness. Vat colors 
have been very largely used on cotton; 
especially on fabrics subjected to the 
treatment of the modern laundry. The 
application on silk, however, is assum- 
ing more importance each year. 

The total imports of coal-tar dyes for 
1925 were 5,209,601 pounds valued at 
$4,637,240, representing a 72 per cent in- 
crease by quantity and a 59 per cent in- 
crease by value over the 1924 figure. 
Germany furnished 52 per cent of the 
imports and Switzerland 32 per cent, 
the remainder originating from other 
countries. Competition from imported 
colors, principally the high-cost types, 
has been pronounced. These consists 
largely of vat dyes, alizarines, developed 
direct dyes, and dyes covered by foreign 
patents. This competition has increased 
since the tariff reduction of 15 per cent 
on September 22, 1924. 

Exports in 1925 totaled 25,799,889 
pounds valued at $6,694,360, an increase 
of 64 per cent in quantity and only 19 
per cent in value over 1924. Indigo and 
sulphur black were the leading, dyes ex- 
ported. Some direct dyes and a limited 
quantity of other types were sold abroad. 
Severe competition in the world markets 
has resulted in price reductions in nearly 
every important consuming country. 

International Dye Trade. 

The year 1925 was marked by ener- 
getic efforts on the part of Germany to 
regain her former dominance of the 
world’s dye markets. A trust known as 
the I. G. Teerfarben Industrie was 
formed by the consolidation of six Ger- 
man dye producers. This is one of the 
most ambitious undertakings in the his- 
tory of German finance, and is primarily 
intended to reduce manufacturing costs. 
A second project was the consolidation 
of the foreign sales agencies, the purpose 
of which is to increase the competitive 
strength of the German Cartel in each 
of the foreign markets. 

In 1925, the exports of German dyes 
amounted to 75,879,025 pounds, valued 
at $44,311,155, an increase of 24 per 
cent in quantity and 43 per cent in value 
over 1924. By value the 1925 exports 
were 85 per cent and by quantity 32 
per cent of the pre-war 1913 figure. In 
certain tonnage dyes Germany has en- 
countered competition from the new pro- 
ducing countries. In the high-priced 
products, she has been successful in in- 
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that the proposed lease will enable the 
applicant to avoid large capital expendi- 
tures that would otherwise be necessary 
in the near future. The N. & W. is 
electrified from Bluefield to Iaeger, W. 
Va., 53.8 miles, and it is claimed that 
the extension of the electrification to 
Williamson is essential. The evidence is 
that this extension would require the 
construction of a power house and the 
purchase of electric locomotives at a cost 
of $10,000,00, which expenditures, it is 
testified, could be avoided by operating 
the Virginian electrically only as far 
east as Princeton and utilizing its power 
house at Narrows, W. Va., and its elec- 
tric locomotives, which would release 
steam locomotives of the N. & W. worth 
$2,000,000. 

These capital savings admittedly are 
predicated upon the abandonment of the 
Virginian’s electrification facilities be- 
tween Princeton and Roanoke, except 
the power house at Narrows and the 
transmission line from Narrows to 
Princeton, salvaging the material, and 
using it for electrifying the N. & W.’s 
line from Iaeger to Williamson. The 
use of the Virginian’s electric locomo- 
tives, purchased for service east of 
Princeton, is also contemplated. It is 
further testified that efficiency in the 
use of coal cars under unified operation 
would effect an estimated capital sav- 
ing of $2,000,000, the approximate cost 
of 859 cars, would make unnecessary an 
expenditure of $6,000,000 within the 
next five years for a third track on the 
east side of the Blue Ridge, Christians- 
burg, and New River hills, and ulti- 
mately an outlay of $40,000,000 for 
double-tracking the Virginian. The presi- 
dent of the Virginian testified, however, 
that that carrier did not need additional 
running tracks at present, and that he 
did not know of any future necessity 
therefor. 

Further testimony was offered by the 
N. & W. to the effect that savings in 
operating expenses totaling approxi- 
mately $2,000,000 will be effected. These 
savings are expected to result through 
the consolidation of coal deliveries and 
coal terminals, shop and engine ‘ermi- 
nals, passenger and freight stations, 
electric zones, and from the reduction 
in empty coal car mileage and unified 
train operation. If the proposed acqui- 
sition is authorized the N. & W. will 
use the Virginian as a third track. It 
is planned to build track connections at 
Kelleysville and Roanoke at an estimated 
cost of $800,000. East-bound coal origi- 
nating on the N. & W. in the Bluestone 
watershed would be placed on the Vir- 
ginian at Matoaka. All other eastbound 
coal would be routed over the line of 
origin to Kelleysville, from which point 
all eastbound coal would move over the 
Virginian to Abilene, thence to Norfolk 
over efther line. The return empty 
movement would be over either line from 
Norfolk to Abilene, thence west over the 
N. & W. to Kelleysville. 


Could Utilize 
Virginian Low-grade 

The proposed method of routing east- 
bound coal would enable the N. & W. 
to utilize the low-grade of the Vir- 
creasing her export trade, to both pro- 
ducing and non-producing nations. 

The world’s capacity to produce dyes 
greatly in excess of demand continued 
and has brought about severe competi- 
tion in the world’s markets with a down- 
ward trend in price. The new producing 
nations regarding dye, manufacture as 
a key industry and essential to national 
defense, have adopted protective meas- 
ures with a view to stimulating dye 
manufacture. Competition, however, 
will undoubtedly reduce the capacity in 
coming years to a figure more nearly at 
the pre-war level, allowing for increases 
in population and per capita consump- 
tion. 

In Great Britain the government has 
withdrawn from participation in the af- 
fairs of the British Dyestuffs Corpora- 
tion with the result that there has been 
a writing down of the assets of the cor- 
poration and reduction in its capital. In 
1925 the corporation took over the Scot- 
tish Dyes, Ltd., a concern that is pre- 
eminent in the manufacture of vat dyes 
in that country. 

Italy has made progress in the manu- 
facture of new dyes, and Spain has re- 
cently adopted a system of dye license 
import control for the protection of the 
home industry. Japan, following the 
system of dye import control, adopted in 
1924, and the Subsidy Act in March, 
1925, has extended the provisions of its 
subsidy to firms producing certain dyes. 
Russia, in an effort to establish a dye 
industry, is now producing certain crudes, 
intermediates, and dyes. The export 
trade of Switzerland shows in 1925 a loss 
in the exports of indigo but a slight, in- 
crease in both values and quantity for 
dyes other than indigo. 

Expansion in the field of synthetic or- 
ganic chemicals not derived from coal 
tar is a signal feature of the progress 
made in 1925 in the chemical industry. 
The output of 156,878,000 pounds is 382 
per cent over 1924. Sales reached the 
peak figure of 114,626,209 pounds, valued 
at $23,632,779. Many products heréto- 
fore made only on a small scale were 
produced in commercial quantities in 
1925. In response to the use of nitro- 
cellulose lacquers for painting automo- 
biles, the production of esters and solv- 
ents recorded a large increase. A phe- 
nomenal increase was recorded in the 
production of xanthates which are used 
as flotation agents for sulphide ores con- 
taining copper, zinc, lead, silver and gold. 


ginian and to increase its trainload 
from 6,000 to 10,000 tons. The main 
lines of the two roads would be brought 
together at Kelleysville. Only that part 
of the main line of the Virginian east 
of Kelleysville would form a continu- 
ous route with the N. & W. West of 
Kelleysville the Virginian’s main line 
would become a branch line with a dead 
end at Deepwarter. 
To be continued in the issue of 
October 26. 


Property of Railroad 
In Storehouse Liable 
To City for Taxes 


In the issue of October 23 ap- 
peared the commencement of the full 
text of the decision of the District 
Court, Tennessee, dismissing the 
suit of the city of Knoxville to re- 
cover taxes from the Southern Rail- 
way, on the grounds that assessment 
on the basis of 100 per cent valua- 
tion of railroad property was un- 
equal taxation in comparison with 
assessment of 75 per cent valuation 
of other properties. 

The full text continues: 

The opinion of the learned judge of the 
Circuit Court, should, of course, also be 
allowed to have much influence, but the 
Circuit Court not being a trial of last 
resort in the State, its opinion is, of 
course, not controlling here. 

.In the case of the State Board of 
Equalization v. Nashville, C. & St. L. 
Ry., in which the circuit judge held that 
this character of property was assessable 
rather than localized property, an ap- 
peal was had to the Supreme Court of 
the State where there was a written 
opinion found at page 676 volume 148 
Tennessee, but this opinion sheds no 
light upon the point. It deals only with 
questions of procedure. 

However, the decree based upon the 
opinion, and which is styled “agreed 
order,” recites that “it appearing to this 
court that the lower court held and ad- 
judged that the assessment of petition- 
er’s property for the year 1920 was 
totally void, and it further appearing 
by stipulation that the parties have 
agreed to acquiesce in such judgment 
and that the adjudication of the 
invalidity of the 1920 assesment shall 
remain undisturbed, it is therefore 
ordered, adjudged and decréed by 
the court that the judgment of the 
lower court holding said assessment of 
1920*to be totally void is in all things 
affirmed.” This is nothing more nor less 
than a consent decree, and while the con- 
struction by the Supreme Court of Ten- 
nessee of a State statute is binding upon 
this court can only give to this consent 
ing of that court always carries with its 
pronouncement the highest respect, yet 
this court can only given to this consent 
decree such weight as is authorized by 
law. 

The Supreme Court did not consider 
or determine the question involved here, 
and there is nothing in either its opinion 
or decree which this court can seriously 
regard as precedent. Consent decrees 
are not highly regarded as precedents. 
Black on Judicial Precedents, p. 83. 

It is true that the parties here stipu- 


lated that if the courts of Tennessee * 


or any court having jurisdiction to re- 
view their judgments should determine 
that the materials and supplies stored 
in the storehouse at Coster shops should 
be assessed as distributable property 
and not as localized property, then the 
city should account to the company for 
the amount herein sued for, to-wit, $17,- 
727.41, but this agreement contemplated 
a decision of the question as shown by 
the terms of the agreement itself’ in 
which the pending case in the Circuit 
Court at Nashville is mentioned, and ac- 
cording to the agreement “in which liti- 
gation it is anticipated that a decision 
of said question will be made by the 
courts of last resort, which decision it 
is mutually desired shall be controlling 


, 


as between parties to this agreement.” « 


Obligation to Repay Upon Contingency. 

This leaves the decree of the Supreme 
Court without binding effect, either as 
matter of law or by the agreement of 
the parties, and leaves this fund in the 
hands of the city without any agreed ob- 
ligation to return it. Its obligation to 
repay was only upon a_ contingency 
which failed. 

I conclude therefore that the property 
in the storehouse at Coster shops was 
properly assessed as localized property, 
and that the city is therefore entitled 
to the taxes thereon, and that they have 
made no agreement binding upon them 
to return the same. 

This conclusion perhaps renders it un- 
necessary to advert to another point 
raised by the city, but while it may be 
unnecessary it is proper that I refer 
briefly thereto. That is to say, it is ime 
sisted that the tax for which a recovery 
is here sought was voluntarily paid ag 
distinguished from payment under pree= 
test. 

Without discussion, I am inclined to 
the view that this payment was not 
under protest, but was made in pur- 
suance of a voluntary agreement and 
understanding between the parties. For 


authority upon the point see Bank v, ~ 


Memphis, 116 Tenn. 641. 


Entertaining the above views, this law- 


suit No. 1853 is dismissed. 


¥ 
y 


There remains the response to be ~ 


> 


made to the requests for finding 
facts. Such requests were made by both 
the city and the company. The court's” 


response thereto will be found attached — 


to the requests. 
Cetchor 16, 1996 
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Topical Survey of the Government of the United States 


Democratic Bureau 


_ Spends $8,677.41 on 


_ Campaign Speakers 


Candidates and Political and 
Prohibition Organizations 
File More Reports 
on Expenses. 


Both the Senate and the House have 
yeceived more reports on campaign con- 
tributions and expenditures, filed on Oc- 
tober 23, by candidates for senatorships 
and for the lower house of Congress and 
by organizations interested in those cam- 
paigns. The reports are required under 
the Federal corrupt practices act of 


1925. 

The reports were from Republican, 
Democratic and prohibition sources. 
Among them was a report from the Anti- 
Saloon League general headquarters at 
Washington, D. C., setting forth dis- 
bursements to prohibition campaign 
managers in-the several States “to in- 
fluence Congressional elections,” as the 
report states. ‘ 

The Speakers Bureau of the Joint 
Democratic Senatorial and Congressional 
Campaign Committee, in charge of Sen- 
ator Swanson (Dem.) of Virginia and 
Representative McClintic (Rep.) of 
Snyder, Okla., at the Capitol at Wash- 
ington, reported it had received $15,025, 
of which $10,000 was from the Demo- 
cratic National Senatorial Committee, 
and $5,000 from the Democratic National 
Congressional Committee, the remainder 
being an individual contribution. . 

Its disbursements, aggregating $8,- 
677.41, were set out as for “expense of 
transportation, hotel bills and incidentals 
in connection with speaking itineraries” 
of Democratic Senators, Representatives, 
and others. 


Senators File Reports. 


Many individual members of the House 
added their reports to those on file. In 
the Senate, F. B. Willis, Ohio, Republi- 
can candidate for reelection to the Sen- 
ate, reported contributions none and ex- 
penses $1,000, disbursed to the Ohio Re- 
publican State Campaign Committee. He 
enclosed a report of the “Willis for Sen- 
ator” campaign Association whose re- 
ceipts were given as $6,810 and expendi- 
tures $5,529. 

James E. Watson, Indiana, Republican, 
for reelection to the Senate, reported 
contributions none, expenditures $1,000, 
to the Indiana Republican State Com- 
mittee. 

O. E. Weller, Maryland, Republican, 
for reelection, reported contributions 
$7.000, and disbursements $6,861. 

George H. Moses, New Hampshire, for 
reelection, reported a $2,500 contribution 
from the Republican Senatorial Cam- 
paign Committee and a disbursement of 
$3,500 to the treasurer of the Republi- 
can State Committee. . 

Peter F. Norbeck, South Dakota, Re- 
publican, for reelection, reported contri- 
butions $2,000, and expenses $1,588. 

Robert F. Wagner, New York, Demo- 
cratic candidate for the Senate, reported 
contributions $27,515, disbursements 
$3,138.29. Other reports of Senatorial 
candidates included: Charles Kansas, 
Democrat, contributions none, expenses 
$398; James E. Kennedy, Democrat, con- 
tributions none, expenditures none. 
Charles D. Rosa, Wisconsin, Democrat, 
receipts $1,031.75, disbursements $681.51. 


Mr. Vare Makes Statement. 

The report of William S. Vare, Penn- 
sylvania, Republican nominee for the 
Senate, added a statement to the usual 
form. He explained that he had received 
no contributions and had expended a 
total of $133.03 in travel and other 
campaign costs. 

The Democratic Congressional._Cam- 
paign Committee, in its final statement 
just filed, reported total receipts, $39,- 
478.52; total disbursements, $35.060.16; 
balance, $4,418.36. The contributions 
listed include: 

Cash on hand, $6,209.52; Thomas L. 
Chadbourne, New York, $10,000; Demo- 
cratic National Committee, Washington, 


D. C., $11,000; Westmore Wilcox, Bos- | 


ton, $5,000; B. M. Baruch, $2,500; Fran- 
cis P. Garvan, $2,000; Owen D. Young, 
New York, $1,000; Norman Davis, for- 
merly Under Secretary of State under 


the Wilson Administration, $250; Frank | 


L. Polk, formerly Under Stcretary of 
State under the Wilson Administration, 
$200; Carter Lipton, Chattanooge, Tenn., 
$300; W. A. Julian, Cincinnati, $200; 
George Norris, Philadelphia, $100; C. A. 
Webb, Asheville, N. C., $100; expenses, 
numerous miscellaneous items, including 
Speakers’ Bureau, $5,000, and several 
“campaign contributions” from the com- 
mittee. 

Edward E. Mittman, Treasurer, the 
Flying Squadron Foundation, Inc., 550 
Century Building, Indianapolis, Ind., 
submitted a report of $9,956.60 receipts, 
and $6,017.87 expenses. The Foundation, 
the treasurer explained, is incorporated 
to bring about abstinence from the use 
of intoxicating liquors and enforcement 
of laws pertaining thereto. 

Mr. Fletcher Spends Nothing. 

Duncan U. Fletcher, Florida, Demo- 
crat, for reelection, reported no contribu- 
tions and no disbursements. ; 

Andrew Wilson, of Washington, D. C., 
treasurer of the Anti-Saloon League 
headquarters at Washington, has filed his 
report, briefly referred to in the issue 
of October 23. 

The purpose of each of the following 
expenditures as reported by Mr. Wilson 
is “to influence Congressional elections”: 
E. L. French, Seattle, Wash., treasurer, 
Washington campaign committee, $500; 
H. S. Dulaney, Baltimore, treasurer, 
Maryland campaign committee, $500; W. 
S. Stevens, Phoenix, treasurer Arizona 


_ campaign committee, $500; C. L. Dickey, 


¥ 


Columbus, Ohio, treasurer, Ohio cam- 
_ paign committee, $500; Allan Sutherland, 
‘Philadelphia, treasurer, Pennsylvania 
“tampaign committee, $500; Fred Victor, 





campaign committee, $500; and J. P. 
Newell, Portland, Oreg., treasurer, Ore- 
gon campaign committee, $500. 

The Michigan Anti-Saloon League re- 
ported no contributions and no disburse- 
ments. The Pennsylvania Anti-Saloon 
League reported contributions of $1,- 
727.80, including $1,000 from Treasurer 
Andrew Wilson at Washington, and that 
its disbursements were $1,826. The In- 
diana Anti-Saloon League reported con- 
tributions $1,314.56 and expenditures 
$369. 

S. P.. McNaught, of Des Moines, 
superintendent of the Iowa Anti-Saloon 
League, in reporting on October 22 that 
contributions and disbursements were 
unnecessary because the Congressional 
candidates ont he Republican ticket as 
renominated are “classed as_ satisfac- 
tory” to the organization and both sena- 
torial candidates are dry, also raised the 
question whether the league is obliged 
to report. The full text of his letter 
and report follow: 

I do not think the Iowa Anti-Saloon 
League comes within ‘the Federal law 
regarding the necessity to report cam- 
paign receipts and expenditures that 
have to do with the election of United 
States Congressmen this year. Yet I 
feel that this letter of explanation might 
not be out of place. Nomination for 
Congress on the Republican ticket in 
Iowa generally means election. All of 
the candidates for Congress on the Re- 
publican ticket who are now members of 
the lower House were renominated and 
are classed as satisfactory by our or- 
ganization so that it has not been neces- 
sary for us to raise and expend any 
money for campaign purposes. Both our 
candidates for United States are dry. 
Yours very truly, S. P. McNaught, Super- 
intendent. 

In reply to this Mr. Page of the House 
wrote to Mr. McNaught: 

Receipt is acknowledged of your let- 
ter of October 18 on behalf of the Iowa 
Anti-Saloon League which will be filed 
as your statement in compliance with 
the Federal Corrupt Practices Act of 
1925. This act defines a political com- 
mittee to be one operating in two or 
more States, or in one State if a branch 
or subsidiary area of a national asso- 
ciation or organization other than of a 
political party. Whether your State | 
league comes within the purview of this 
act or not is not for me to decide, but 
your statement, nevertheless, I think, 
meets the requirements of the law ex- 
cept that it is not sworn to. | 

e. o 
Reduction of Tariff 

‘ould Hurt Industry, 

Would Hurt Industry, 


Declares Mr. Mellon 


Secretary of the Treasury, in 
Reply to Bankers’ Proposal, 
Says Plan Would Not 
Benefit Europe. 


[Continued From Page 9.} 

but free imports increased in the three 
years from $2,000,000,000 to nearly $3,- 
000,000,000. Under our present Ameri- 
can policy, foreign countries are able to 
sell the United States increasing quanti- 
ties of the class of things the United 
States does not produce. As a whole, 
these increased imports are of a kind 
that supply the needs of this nation’s in- 
dustries and not the kind that injure 
such industries by displacing what they 
produce. 

No doubt to those who have been mis- 


| led into the belief that at present for- 


eign countries cannot sell to the United 
States, the statement that during the 
fiscal year 1926 no less than 65.2 per 
cent of the total imports were free of 
duty is a distinct surprise, and the fact 
that in 1926 imports free of duty ex- 
ceeded the total of imports both duitable 
and free of the year 1914 by more than 
60 per cent is a revelation. 

It is apparent that reduced tariff rates 
would materially change the kinds of im- 
ports and the percentages of the vari- 
ous great groups to the totals, but it is 
anything but apparent that the totals 
would be increased, and there is much 
to indicate that the totals would de- 
cline. It is fallacy to assume that re- | 
duced import duties will enable this 
country to increase its purchases abroad, 
for the measuring stick is the nation’s 
purchasing power and not the amount 
of duty assessed. With business activity 
and high wages, the United States will 


| continue to be of great economic bene- 


fit to other nations; but any economic 


| policy, that will occasion unemployment 


in the United States and reduce its 
purchasing power, will diminish this 
country’s consumption™of commodities 
and cause large surpluses of the world’s 
principal products and result in serious 
financial losses to them. A cut in the 
tariff would materially reduce rather 
than increase our purchases abroad; it 
would not enable foreign countries to 
sell more in the American markets, but 
would prevent them from selling as 
much; it would not help certain foreign 
nations to recover from the losses oc- 
casioned by the war, but would retard 
such recovery. 

Consider again what our tariff policy 
has meant to American labor. I know 
personally of one manufacturing com- 


| pany which has plants in France, in 


Brazil and in the United States. The 
wages paid labor today at these three 
plants reduced to American currency are 
as follows: unskilled labor gets in 
France 7% cents an hour, in Brazil 12% 
cents, in this country 40 cents. Skilled 
labor 1034, 21 and 65 cents, respectively. 
In gther words, a laborer in this indus- 
try gets six times more per hour in 
America than he does in France for the 
same kind of work. Can it be to the 
interest of the United States that equal- 
ity be established by the removal of the 
protection of the tariff? 

As an example I might cite the case of 
the Aluminum Company of America. 
The raw product of aluminum is bauxite, 
deposits of which occur in the United 


York City, treasurer New York | States, in British Guiana, and in many 





Functions of All Bureaus of the Government 


. Grouped by Topics to Show Related Activities 


This is the first group of a series of topics showing the practical con- 
tacts between divisions and bureaus of all branches of the Government, 
irrespective of their place in the functional organization, so that related 
activities may be studied. One article of the series will be published daily. 


1. PUBLIC HEALTH 


In this, the first of the group of special articles describing what is\ being done by the various 
agencies of the Government to promote the public health, Dr. Hugh S. Cumming summarizes the 
functions of the Bureau of the Public Health Service, sketches its history, and tells its aims. 
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ual and personal characteristic that it is fre- 

quently a little difficult to convince a citizen 

living on the Pacific Coast that his health is 
affected by the activities of an agency of the Federal 
Government three thousand miles away. In fact, save 
in times of epidemic, the average citizen is likely to 
take little interest in the activities of his local health 
officials, to say nothing of those of the State or Nation. 
When there is an outbreak of some contagious disease 
in his community, he becomes intensely interested in 
methods of preventing the spread of the contagion. 
But when the outbreak has abated, this interest wanes 
—and that is why there is another outbreak at some 
later date. 


Pp ERSONAL well-being is so obviously an individ- 


“In time of peace, prepare for war,” was the advice 
of one whom the world generally concedes to have been 
wise. And it is advice which can be adapted profitably 
to the work of those charged with the protection of 
that vital but rather nebulous thing called public health. 
Preparation for war in the political and military sense 
does not mean merely storing up supplies of arms and 
munitions such as were used in the last war. If it did, 
modern nations would be using clubs instead of tanks 
and bows and arrows instead of poison gas and heavy 
artillery. Preparation for war means constant efforts 
to improve weapons and constant diligence to prevent 
the outbreak of hostilities; or, if the latter is impos- 
sible, then an effort to so localize the outbreaks as to 
reduce the enemy’s potentialities for damage to a 
minimum, , 


T is the duty of public health authorities not only 
to fight epidemics and diseases while they are ac- 
tually present but to devise means of preventing epi- 
demics and diseases. This is the reasoning back of the 
elaborate and far-flung system of disease prevention 
and control which, in the aggregate is the United 
States Public Health Service. 

In carrying out its duties the Public Health Serv- 
ice employs more than 8,000 men and women, and 
expends appropriations aggregating more than ten and 
a half millions of dollars annually. 

The organization now known as the Bureau of the 
Public Health Service had its origin in the Marine Hos- 
pital Service, which was established by an Act of Con- 
gress approved July 16, 1798. This Act authorized the 
President to nominate and appoint medical officers to 
furnish care to sick and disabled seamen at such ports 
and other places in the United States as presented 
needs for services of this nature. It was provided that 
this care might be given either in hospitals maintained 
by the United States or in civilian institutions with 
which contracts might be negotiated. 

A TAX of twenty cents per month to be collected by 
~““ collectors of customs from all seamen employed on 
American vessels engaged in foreign and coastwise 
trade was the method prescribed by the early legis- 
lators for the financing of their first step in safeguard- 
ing the public health. It is for this reason that the 
Public Health Service is a part of the Treasury De- 
partment today. 

The first marine hospital built under the authority 
of the Act of 1798 was at Norfolk, Va., in 1800. In 
1802 a hospital was built at Boston and others followed 
both along the Atlantic seaboard and along the Missis- 
sippi and Ohio Rivers and the Great Lakes. 

Necessarily, in caring for sick and disabled seamen 
in American ports, the medical officers appointed to 
serve in these early marine hospitals became familiar 
with the diseases brought into the country from abroad. 
It frequently happened that these medical officers were 
the first physicians to diagnose such diseases as cholera, 
yellow fever and smallpox which threatened the wel- 


fare of ports of entry. This was particularly true in 
Southern ports, then exposed to frequent dangers from 
yellow fever. 

During epidemics in the early days the Marine 
Hospital Service frequently received Presidential au- 
thorization to aid local health authorities in relief and 
control measures. The marine hospitals and some of 
the medical personnel as well were used by both the 
North and South during the Civil War for the care 
of the military forces. : 


(GRADUALLY, Congress began to extend the func- 

tions of the Marine Hospital Service, and to make 
of that organization a Federal health Service. In 1878 
the Service was given authority to impose quarantine 
to prevent the entry of disease into the United States 
from abroad. It was not until 1890 that authority was 
given to impose quarantines to prevent interstate 
spread of disease, and then the authority was limited 
to the prevention of cholera, yellow fever, smallpox and 
plague. In 1898 this authority was extended to cover 
all infectious and contagious diseases, and provision 
was made for cooperation with State and municipal 
health agencies. 


Congress recognized the value of military disci- 
pline in an organization which had to combat epidemic 
diseases, and in 1889 authorized the organization of the 
Marine Hospital Service along military lines, with offi- 
cers holding commissions in grades similar to officers 
of the medical department of the Army. 


In 1902 the name of the organization was changed 
to “The Public Health and Marine Hospital Service,” 
and in 1912 this name was changed td that now borne 
by the Service. 

While the public health functions of the Service 
had their inception in the prevention of the introduc- 
tion and spread of quarantinable diseases, their devel- 
opment was largely the result of changes in public 
opinion. Investigative functions began with inquiries 
into the causes of such diseases as yellow fever and 
cholera. In 1902 the Hygienic Laboratory was estab- 
lished, and today this institution is recognized as one 
of the foremost researth centers in the world. 


TPHE functions of the Service may be summarized as 
followse: 


1. Protection of the United States from the intro- 
duction of disease from without. 


2. Prevention of the interstate spread of disease 


and suppression of epidemics. 

8. Cooperation with State and local boards of 
health as well as with Federal agencies in health 
matters. ; 

4. Investigation of diseases of man. 

5. Supervision and ‘control of biological products. 


6. Public health education and dissemination of 
health information. 


ONE of the functions exercised by the Service—that 
; of supervision and control of biological products— 
is one of tremendous importance. It means that all 
viruses, vaccines, therapeutic serums, toxins, anti-toxins 
and analogous products applicable to the prevention and 
cure of diseases of man are tested by the Service for 
purity and potency. The value of such products super- 
vised by the Service in one year is well over’ $10,000,000. 

As organized at present the Surgeon General ad- 
ministers the affairs of the Bureau of the Public Health 
Service through seven administrative divisions. These 
are: The Division of Marine Hospitals and Relief; 
the Division of Domestic Quarantine; the Division of 
Foreign and Insular Quarantine; the Division of Per- 
sonnel and Accounts; the Divisién of Sanitary Reports 
and Statistics; the Division of Scientific Research and 
the Division of Venereal Discase. 
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Tomorrow, in the second article of this series on public health, Dr. Arthur M. Stimson 
Assistant Surgeon General, Public Health Service, will describe the 
work of the Division of Scientific Research. 
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other countries of the world. The prin- 


cipal cost of manufacture of aluminum 


is electric power and labor. The cheap- | 


est power in the world is hydroelectric; 
the cheapest labor is foreign. The Alumi- 


Finds. Midwest Cool 
To Tariff Proposal 


| 


¥ 


num Company has many power proper- | 


ties in the United States, but others in 
foreign countries, and the largest power 
of all is now being developed in Canada. 
From its plants in the United States the 
American market is supplied; from its 
plants abroad the foreign market is sup- 
plied. If the present tariff on aluminum 
is maintained, developments for the ex- 
pasion of domestic business will be made 
in the United tSates. If the tariff be 
removed, these developments will occur 
in foreign countries and part of the 
American market be supplied from 
abroad. The effect of removing the tariff 
on aluminum would not in the least be to 
hurt the Aluminum Company but to deprive 
the United States of the benefit of en- 
larged manfactory here. Less capital will 
be invested here and less labor employed. 

The same condition holds true of a 
great many other large manufacturing 
industries in the United States. If the 
tariff is taken off, a larger share of man- 
ufacturing will be done abroad where 
the costs are less. 

The United States is the largest cus- 
tomer in the world today. If we were 
not prosperous and able to buy. Europe 
also would suffer. It is inconceivable to 


me that American labor will ever con-’' 


sent to the abolition of protection which 
would bring the American standard of 
living down to the level of that in Eu- 
rope, or that the American farmer could 
survive if the enormous consuming power 
of the people in this country was cur- 
tailed and his market at home destroyed. 


Senator Borah Asserts Read- 
| justment Should Be for Bene- 
| fit of All Americans. 


Senator Borah (Republican), of Idaho, 
chairman of the Senate Committee on 
Foreign Relations, in a statement made 
October 23, discussed recent interna- 
tional banking proposals respecting the 
tariff. The full text of the statement 
follows: 

The proposal to break down our tariff 
policy aroused very great interest in the 
Middle West. Whatever adjustment of 
the present tariff may be deemed wise, 
I found a pronounced objection to the 
adjustment being made for the purpose 
and under the directions indicated in the 
proposal. If adjustments are to be made 
they should be made in the interest of 
our people at home and not in the in- 
terest of those abroad and for the in- 
terest for the whole people and not of 
the few. 

The proposal, however, is in entire 
harmony with the program of those who 
have large and constantly increasing in- 
terests abroad. The first proposal was 
to completely abandon our traditional 
foreign policy and put our guarantee 
behind the territorial division of Ver- 
sailles. 

The second proposal was to cancel the 
entire $11,000,000,000 in foreign loans, 
money belonging to American taxpayers 


| 


ened ee 
-Rates From Virginia Points 
To Toledo Reduced on Coal 


The Interstate Commerce Commission 
prescribed by order made public October 
23, on complaint of the Clinchfield Coal 
Corporation, a reduction in rates on coal 
from the corporation’s mines at Dante, 
Clinchfield and Clinchco, Va., to Toledo 
and Toledo Dock, Ohio, for transshipment 
by vessel. 

The commission finds “that the rates 
assailed to Toledo and Toledo Dock for 
transshipment by vessel are, and for the 
future will be, unduly prejudicial to the 
extent thet they exceed, or may exceed, 
from Clinchco the rate contemporan- 
eously maintained on lake-cargo coal, in 
carloads, to the same destinations from 
mines in defendant’s Big Sandy district, 
and from Dante and Clinchfield the rate 
contemporaneously maintained on lake- 
cargo coal, in carloads, to the same desti- 
nations from Clinchco by more than 15 
cents per net ton. 


The commission’s order becomes effec- 
tive December 30. 


and Tchahes accentuate the value of the 


private investments abroad amounting 
to something like $9,000,000,000. 

Their third proposal was to repeal all 
tariff laws which would also augment 
the value of foreign investments. 

They are all in harmony with the same 
general plan—our foreign policy, our in- 
dustries and our money are to be sacri- 
ficed in this general scheme of readjust- 
ing our relationshiv with the world. 


Assistant Quartermaster 
General to Be Retired 


Brig. Gen. Moses G. Zalinski, Assist~ 
ant Quartermaster General of the Army, 
will be retired on account of age Jan- 
uary 23, 1927, the Department of War 
announced orally on October 23. His 
successor had not been selected. The 
five colonels who stand highest in the 
Army list are Col. Winthrop S. Wood, 
on duty at Philadelphia; Col. William 
G. Gambrill, Manila, P. I.; Col. Edward 
J. Timberlake, West Point, N. Y.; Col. 
Frank H. Lawton, Brooklyn, N. Y., and 
Col. Theodore Hacker, Baltimore, Md. 


Baking Powder Case 
Record Is Ordered 
Brought Into Court 


Federal Trade Commission 
Accused by Royal Co. of 
Making False State- 
ments. 


The Supreme Court of the District of 
Columbia issued an order October 22 re- 
quiring the Federal Trade Commission 
to produce before it the full record in 
the Commission’s proceedings against 
the Royal Baking Powder Company, of 
New York, charging unfair competitive 
trade practices. 

The Commission in its complaint is- 
sued against the Royal Baking Powder 
Company, charged it with making false 
statements to the trade and the public 
concerning competitive baking-, powders, 
particularly that the respondent on a 
large scale throughout the United States 
represented to the public and to the 
trade that competitive so-called alum 
powders were harmful and dangerous to 
health. 

By the terms of the court’s order, fur- 
ther proceedings by the Commission 
against the Royal Baking Powder Com- 
pany are stopped pending a judicial re- 
view by the court of the Commission’s 
procedure in the case and the legality of 
the orders entered therein. 

The writ of certiorari, issued by Chief 
Justice Walter I. McCoy, of the Supreme 
Court of the District of Columbia, came 
in an action against the commission and 
Commissioners Hunt, Humphrey, Myers 
and Nugent individually, charging “ir- 
regular, improper and unlawful acts” in 
the prosecution of the commission’s pro- 
ceedings against the Royal Baking Pow- 
der Company. The court’s order requires 
the commission to certify to the court 
the entire record in the proceedings 
against the Royal Baking Powder Com- 
pany in 1920 and formally dismissed on 
March 23, 1926, together with the rec- 
ord of subsequent proceedings in which 
the order of dismissal was vacated in 
part and present proceedings in seek- 
ing to set aside the dismissal in full. 


More Evidence Sought. 


The commission announced on Septem- 
ber 20 the issuance of a proposed order 
directed to the Royal Baking Powder 
Company for the reopening of its pro- 
ceedings in this case for the purpose of 
taking of additional evidence relevant to 
the issues raised by the pleadings and 
occurring since the close of the taking 
of evidence on May 2, 1925. 

The commission further ordered that 
evidence be also taken, concerning the 
publication and circulation by the re- 
spondent of copies of the Report Upon 
the Facts filed November 10, 1925, by 
Trial Examiner Edward M. Averill, and 
the publication and circulation by re- 
spondent of other matters relevant to 
the issues involved in this proceeding 
down to the closing of the taking of such 
additional evidence. pursuant to this 
order. 

The commission then served the 
Royal Baking Company with a copy of 
the order directing the respondent to 
appear before the commission in Wash- 
ington, D. C., on October 8 and show 
cause why the proceedings should not 
be reopened. F. W. Mondell appeared 
before the commission on that date on 
behalf of Archibald Cox, attorney for 
the Royal Baking Powder Company, and 
waived oral arguments on the proposed 
order and submitting the matter to the 
commission on filed return. The com- 
mission, thereupon, directed its chief 
counsel to prepare a complaint. The 
complaint has not as yet been made 
public. , 

The course of the commission in this 
case, and of individual commissioners 
“purporting to act as said Federal Trade 
Commission and using its name,” the 
Royal Baking Powder Company’s peti- 
tion to the court for a writ of certi- 
orari charges, is doing “incalculable and 
irreparable injury” to the petitioner’s 
business and is greatly “in the inter- 
est of the petitioner’s alum-using com- 
petitors.” 

Course Called Unlawful. 

In addition to attempting to reopen 
and reprosecute a case formally dis- 
missed by the commission, the petition 
alleges “irregular, improper and unlaw- 
ful acts,” as follows: 

“Ex-parte conferences concerning said 
action with agents and representatives of 
rival and competing baking powder man- 
ufacturers. ; 

“Failure to notify or to serve upon 
counsel for the Royal Company petitions, 
affidavits, exhibits and other material 
submitted to the Commission by such 
rival and competing companies. 

“Open participation by officers and 
counsel of competing companies in the 
prosecution of the motion to vacate the 
order of dismissal, extending even to 
the extent of permitting oral arguments 
by counsel for rival companies. 

“Maintenance of a secret and confiden- 
tial file, containing petitions and alle- 
gations presented by rival concerns, the 
contents of which have been withheld 
from counsel for the Royal, and 

“An attempt to retain as secret and 
confidential ‘the report of Trial Exam- 
iner Edward M. Averill, which found 


Revenue Collections 
For Three Months 
Total $693,702,427 


Figure for Quarter Ending 
September 30 Said to Ex- 
ceed That of Period in 
1925 by $2,001,365. 


Internal Revenue collections for. Sep- 
tember aggregated $496,687,585.53, com- 
pared with $448,840,453.84 for Septem- 
ber, 1925, the Bureau of Internal Reve- 
nue, Department of the Treasury, an- 
nounced on October 24. The statement 


shows also that collections for the quar- 
terly period from July 1 to September 30 
were $693,702,427.41, compared with 
$691,701,061.88 for the corresponding 
period of 1925. ° 

The full text of the statement fol- 
lows: 

Collections of internal revenue from 
July 1 to September 30, 1926, amounted 
to $693,702,427.41, compared with $691,- 
701,061.88, from July 1 to September 30, 
1925, an increase of $2,001,365.53. In- 
come tax collections from July 1 to Sep- 
tember 30, 1926, amounted to $532,583,- 
856.38, compared with $424,329,053:08 
from July 1 to September 30, 1925, an 
increase of $108,254,803.30. 

Miscellaneous collections from July 1 
to September 30, 1926, amounted to 
$161,118,571.03, compared with $267,- 
372,008.80 from July 1 to September 30, 
1925, a decrease of $106,253,437.77, due 
to the repeal of various taxes and re- 
ductions in rates. Notable is the de- 
crease in the collections of the estate 
tax. Collections from July 1 to Sep- 
tember 30, 1926, amounted to $17,960,- 
560.94, compared with $27,952,636.77 
from July 1 to September 30, 1925, a 
decrease of $9,992,075.83. The estate 
taxes were reduced by the Revenue Act 
of 1926 from a maximum of 40 per cent 
on the amount of net estate in excess 
of $10,000,000 to 20 per cent on the 
amount of net estate in excess of $10,- 
000,000, and the specific exemption 
granted was increased from $50,000 to 
$100,000. 

Total collections for the month of Sep- 


tember, 1926, were $496,687,585.53, com- ‘ 


pared with $448,340,453.84 for the month 
of September, 1925. Income tax collec- 
tions for September, 1926, amounted to 
$440,898,943.14, compared with $359,- 


“998,806.72 for September, 1925, an in- 


crease of $80,900,136.42. 

Miscellaneous tax collections for Sep- 
tember, 1926, amounted to $55,788,642.39, 
compared with $88,341,647.12 for Sep- 
tember, 1925, a decrease of $32,553,- 
004.73. ’ 


favorably for the Royal on the important 
issues of the original action, particu- 
larly with respect to the use of alum 
on the wholesomeness and taste of bread- 
stuffs.” oe 


Mr. Van Fleet Dissented. 


Procedure in the Commission’s 
to reopen the case against the Royal 
Baking Powder Company, the petition 
alleges, was so flagrant as to result in 
an open protest by Commissioner Ver- 
non Van Fleet. Commissioner Van Fleet, 
who has since resigned from the Com- 
mission, refused, the petition states, to 
vote on the order to reopen the case 
in part, adopted by the Commission on 
June 27, 1926. The petition quotes him 
as declaring: 

“T am of the opinion, first, that the 
Commission has no jurisdiction to set 
aside its dismissal, and second, I think 
the procedure is irregular and that the 
matters presented before the Commis- 
sion have been pres&nted in an irreg- 
ular way and not according to our pro- 
cedure as provided by law and the rules 
of the Commission.” 

The petition points out that since the 
case was heard and the order of dis- 
missal entered, the membership of the 
Commisison has changed. Commissioner 
Van Fleet resigned and the term of Com- 
missioner Thompson has expired. 

The petition, in this connection, says: 

“Since the entry of the final order on 
March 23, 1926, dismissing the supple- 
mental and amended complaint in the 
proceedings Docket 540, the membership 
of the respondent, said Federal Trade 
Commission, has changed and both on 
September 29, 1926, when said order to 
show cause was issued by said commis- 
sion, and at the hearing on October 8, 
1926, on said order to.show cause and 
your petitioner’s return thereto, there 


_were present at the office of said com- 


mision in Washington, D. C., only three 
commissioners, ope of whom was the 
Commissioner (William E. Humphrey) 
who had dissented from the final order 
dismissing the supplemental and amended 
complaint of March 23, 1926, and another 
was a Commissioner Abram Myers) 
who had taken office since said dismis- 
sal on March 28, 1926, and since said or- 
der of July 7, 1926, and who had not 
theretofore taken part in any hearing of 
said proceeding, and a third Commis- 
sioner (Charles W. Hunt), who was not 
present at the final arguments in said 
proceeding on March 3, 1926. So that 
neither the said order of September 29, 
1926, nor the announcement of October 
8, 1926, are the acts of a proper major- 
ity of the full commission, as constituted 
on said dates, and said threatened acis 
of the respondents will result in the re- 
versal of prior decisions in said proceed- 
ing by a vote of less than a majority of 
the commissioners in office on March 23 
and July 7, 1926.” 

The court is asked to review the acts 
of the commission and the full record 
in the case in order that a final and 
permanent orde¥ may be entered. Un- 
less such relief is granted by the court, 
the company says its faces the necessity 
for a further long and expensive defense 
in a case that already has been “finally” 
decided in its favor, with no assurances 
that any further dismissal or order would 
be regarded by the commission as really 
final and conclusive. 
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